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AMERICA GOES TO WORK—Mass production, the keystone of American industrialism, 
is no better portrayed than in our cover picture of workers entering the Ford River 
Rouge plant to enhance the cause of production. And pictures such as this could 
be taken at thousands of factories and office buildings throughout the country. The 
pros and cons of the methods of modern industry as against the art of handmade 
craft ring out in the intellectual circles, but, unmindful of the din, American automobile 
plants keep turning out the automobiles — besides the innumerable airplanes and 
tanks needed in the defense program — to the point now where it seems that on a 
Sunday afternoon every single citizen owns a car. And it is almost impossible to 
' figure out why, then, the busses are always so crowded. 





Photograph by A. Devaney, Inc., New York. 
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the Economy 





Washington, D. C., on June 25, all foods stood at 
227.9 (1935-1939 = 100)—cereals and bakery products, 
188.4—meats, poultry and fish, 277.2—dairy products, 
203.7—eggs, 209.1—fruits and vegetables, 222.4. The 
Consumers’ Price Index for all items decreased frac- 
tionally to 185.2 on June 15. 


2 


Wholesale prices are dropping. The index stands at 
179.7 for the week ending July 10. A month ago the 
index was 181.7, but a year ago it was 163.0. 


Wholesale 


| From sample of stores in Alabama, Boston, Chicago, 
Cost of Living Columbus, New York, Richmond, San. Francisco and 
Prices rf 


The average weekly earnings in all manufacturing is 
Earnings in “ $64.35—in durable goods manufacturing, $69.39; in 
Manufacturing nondurable manufacturing, $57.78. Average weekly 


earnings in the building construction industry is high- 
est—$82.98; retail trade is lowest—$49.88. The $64.35 
for all manufacturing is equivalent to $59.64 in 1950 
dollars. This figure is obtained by dividing current 
dollars by Consumers’ Price Index on a basis in which 
1950 = 100. The average hourly earnings are $1.585. 


Leber Force The labor force continues to. rise—the June total, 
63,783,000. Almost a million workers entered the labor 
force between May and June. Unemployment rose 
about 400,000 from the May low of 1,609,000. 


The man-days of idleness during May numbered 1,750. 
Stoppages for May equaled 400. 


New Strikes 


=> 


Industrial The industrial production index for June is 223 (1935- 


Production pe cesaliees 


Manufacturers’ 
Sales 


May sales of manufacturers stands at $23,733 million, 
Compare this with May, 1950’s $19,309 million. 


Corporate profits for the first quarter of 1951 are 
estimated to be $49.5 billion; after taxes, $23.7 billion. 
Dividend payments in this quarter equal $9.3 ‘billion, 
leaving undistributed profits in the amount of $14.4 
billion. 


Dividends 


Retail sales for May total $12,030 millions. Inventories 
rose slightly from the previous month to $23,500 
millions. Department store’s sales stand on the index 
at 301 and their inventories at 365. 
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Picketing as Persuasion— 
Early New York Cases 


By SYLVESTER PETRO, Assistant Professor of Law, New York University 


i A TENDENCY on the part of 
most judges to view picketing as in it- 
self a coercive act, an appreciable number 
of judges in state and federal courts began 
toward the end of the nineteenth century 
and the beginning of the twentieth century 
to hold that picketing as such need not 
necessarily be coercive. This evolution, par- 
ticularly in its critical, early stages, is an 
extremely interesting one, especially as repre- 
sented in the New York and Massachusetts 
courts. Messrs. Frankfurter and Greene, in 
The Labor Injunction, said, in 1930, that 
“New York and Massachusetts, though 
differing as to the allowable scope, are 
agreed that picketing is a legitimate means 
of economic coercion, if it is confined to 
persuasion and is free of molestation or 
threat of physical injury or annoyance.”’ 
This and the following installment of “The 
Developing Law” will examine the early 
New York and Massachusetts picketing 
cases. Careful analysis of these cases will 
show how cautious, how tentative and how 
obscure the evolutionary process was. 

In New York, especially, it appears that 
the case for picketing as a privileged form 
of persuasion was never properly argued on 
the merits. In what seems to be the lead- 
ing case, Rogers v. Evarts? the trial court 
decided only that unions are privileged to 
use persuasion in labor disputes. But, be- 


cause the case involved picketing, the New 
York Court of Appeals rephrased the trial 
court’s holding so that the latter stood, in 
effect, for the proposition that overtly 
peaceable picketing is a privileged form of 
persuasion.* 

The attorneys in Rogers v. Evarts stipu- 
lated a single question at the trial. This 
question was whether or not strikers might 
use “persuasion and entreaty” to induce 
nonstrikers and striker-replacements to re- 
fuse to work for the struck employer. The 
following’ excerpts from the trial court’s 
opinion will show that such was the narrow 
question presented by the case: 

Me this decision must not be mis- 
understood. I do not decide that all the 
acts of the strikers were legai. This action 
was tried to obtain an adjudication upon 
certain acts, as to the legality of which 
counsel differed. The defendants’ counsel 
conceded that it was not lawful to procure 
plaintiffs’ employes to leave plaintiffs by 
violence, threats, or intimidation. As the ille- 
gality of such acts was conceded, the plain- 
tiffs’ counsel, at the suggestion of the 
court, offered no proof whatever of the use 
by defendants of violence, threats, or in- 
timidation. Counsel differed, however, as 
to the right of the strikers to induce plain- 
tiffs’ employes to leave by the use of per- 
suasion and entreaty. Facts were admitted 





1 Frankfurter and Greene, The Labor Injunc- 
tion, at p. 31 (1930). 
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217N. Y. Supp. 264 (S. Ct., Broome Co., 1891). 
3 Reynolds v. Everett, 144 N. Y. 189 (1894). 
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sufficient to raise this question, and this 
question alone has been here decided.” * 


The question decided in Rogers v. Evarts, 
therefore, was not whether picketing was 
in itself a privileged form of persuasion at 
common law, but whether strikers might 
use persuasion in connection with non- 
strikers and striker-replacements. There 
could be little doubt of the proper common- 
law answer to this question. Assuming a 
lawfully conducted strike for a lawful ob- 
jective, the common law had never con- 
sistently held that persuasion was legally 
unavailable to the strikers. The trouble- 
some problem was whether or not picket- 
ing was a lawful form of persuasion. 


With the issue as stipulated in Rogers v. 
Evarts, accordingly, the decision is by no 
means surprising. As the judge put it: 


“The tendency of modern thought and 
judicial decision is to the enlargement of 
the right of combination, whether of capital 
or of labor. All restriction has not been 
removed; but I am not willing to hold that 
the combination which appears in this case, 
in itself, and apart from the methods used, 
is within the condemnation of the law as 
it is now interpreted by our courts. Irre- 
spective of any statute, I think the law now 
permits workmen, at least within a limited 
territory, to combine together, and by 
peaceable means to seek any legitimate 
advantage in their trade. The increase of 
wages is such an advantage. The right to 
combine involves of necessity the right to 
persuade all co-laborers to join in the 
combination. This right to persuade co- 
laborers involves the right to persuade new 
employes to join the combination. This is but 
a corollary of the right of combination.” 


AREFUL ATTENTION to the lan- 
guage quoted thus/far—language which 
contains the heart of the holding—will 
show, it is submitted, that the judge had 
gone no further than Chief Justice Taft had 
gone in the Tri-City case,* or Judge Allen 
in Vegelahn v. Guntner® Judge Smith, in 
Rogers v. Evarts, had merely reaffirmed 
free-market principles. Workers have a 
right to combine, to withhold their labor 
in concert as a means of economic better- 
ment, and to use peaceable methods of 
persuasion in an attempt to secure cooper- 
ation from other workers. 





More of Judge Smith’s language, while 
not necessary to the decision, further sug- 
gests that he did not intend to hold picket- 
ing generally to be a privileged form of 
“persuasion.” “Where the evidence pre- 
sents such a case,” he said, “as to convince 
the court that the emloyes are being in- 
duced to leave the employer by operating 
upon their fears rather than upon their 
judgments or their sympathy, the court will 
be quick to lend its strong arm to his pro- 
tection.” Presumably, when Judge Smith 
used the word “judgment” he meant to 
contrast it to “fears.” Adit is for the 
reader to judge whether picketing addressed 
to nonstrikers and striker-replacements ad- 
dresses or is meant to address itself to 
their fears, on the one hand, or their judg- 
ment or sympathy, on the other. 


As has already been argued in this series, 
picketing so addressed can only operate, 
and be designed to operate, on something 
other than the judgment or sympathy of 
nonstrikers and striker-replacements. As 
Judge McPherson said in the Gee case: 
“When men want to converse or persuade, 
they do not organize a picket line. When 
they only want to see who are at work, 
they go and see, and then leave, and dis- 
turb no one physically or mentally.”* 
Finally, as Chief Justice Taft demonstrated 
in the Tri-City case, the interests of unions 
in observation and communication can be 
adequately and properly served by the post- 
ing of single persons at the scene of a 
labor dispute; marching in numbers can 
only be designed to serve other purposes.* 


It is of course impossible to say with 
any certainty that Judge Smith would have 
agreed with Chief Justice Taft and Judge 
McPherson had the case been more ade- 
quately presented and had more evidence 
been admitted. Nevertheless, such is the 
suggestion of his concluding language in 
Rogers v. Evarts: 


“It stands conceded by defendant’s coun- 
sel that the strikers have not the right to 
assemble in front of a factory in such num- 
bers as to constitute intimidation. Picket- 
ing may be done in such numbers as to 
constitute intimidation. Jeering and shout- 
ing at employes by strikers may constitute 
intimidation. Persuasion or entreaty may 
be so persistent as to constitute intimi- 
dation. Wherever the strikers assume to- 





* See footnote 2, p. 269 







5257 U. S. 184 (1921). Cf. 2 Labor Law 
Journal 483 (July, 1951). 

*167 Mass. 92 (1896). Cf. 2 Labor Law 
Journal 403 (June, 1951). 
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1 Atchison, Topeka & Santa Fe Railway v. 
Gee, 139 F. 582 (C. C., Iowa, 1905). 
8 See footnote 6. 
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wards the employes an attitude of menace, 
persuasion and entreaty, with words how- 
ever smooth, may constitute intimidation, 
which will render those who use them liable 
to the penalties both of the civil and crimi- 
nal law.” 


Unfortunately, Judge Smith could not 
come to grips with the central problem. 
The question stipulated being what it was, 
the restrictions on the admission of evi- 
dence being what they were, and the limi- 
tations of the judicial process being what 
they are, it was simply impossible for him 
to hold as a general matter that picketing 
always tends to be coercive. “There has 
been no evidence offered,” he observed, “as 
to circumstances surrounding the acts of 
persuasion and entreaty, so that the court 
can hold that they were so used as to 
constitute intimidation, and thus become 
unlawful.” Moreover, he acknowledged:* 
“It may be impossible to lay down a gen- 
eral rule as to what surrounding circum- 
stances will characterize persuasion and 
entreaty as intimidation. Each case must 
probably depend upon its own surround- 
ings.” However, Judge Smith’s conclusion, 
previously quoted, indicates that few in- 
stances of picketing would have escaped 
his condemnation: “Where the evidence 
presents such a case as to convince the 
court that the employes are being induced 
to leave the employer by operating upon 
their fears rather than upon their judgments 
or their sympathy, the court will be quick 
to lend its strong arm to his protection.” ° 


In the Appellate Division and the Court 
of Appéals of New York, both the caption 
and the issue in Rogers v. Evarts shifted 
somewhat. The case name became Reynolds 
v. Everett in both courts.” The decision in 
the Appellate Division went off on either 
or both of two grounds; it is difficult to 
tell with certainty. But one thing is clear: 
The Appellate Division did not decide that 
picketing per se is privileged. That court 
did hold that the mere peaceable enticement 
of workers from their employer is not tor- 
tious when such enticement is performed 
by strikers. The decision did not turn on 
the question of whether picketing is in- 
timidatory; the peacefulness, and therefore 
the legally privileged character, of the picket- 
ing were both, apparently, asswmed, or at 
least regarded as not in issue. But another 
possible ground of decision exists; language 
in the Appellate Division’s opinion sug- 


gests that the court might only have de- 
cided that equity should not intervene in 
the case because the strike, the picketing 
and the “enticements” had all ended several 
years earlier. The strike began in June, 
1890; it ended in October, 1890; the bill for 
an injunction was brought in June, 1891; 
and the Appellate Division did not hand 
down its decision until 1893. As the Ap- 
pellate Division put it, equity is not in 
‘business to restrain acts which are neither 
in existence nor threatened. 


Thus, the trial court decided only that 
strikers have a right to address peaceable 
persuasion to nonstrikers or striker-replace- 
ments; it did not decide that picketing is 
in itself an act of peaceable persuasion; and 
it certainly did not decide that the picket- 
ing actually involved in Rogers v. Evarts (or 
Reynolds v. Everett) amounted to peaceable 
persuasion, In Judge Smith’s own words: 
“There has been no evidence offered as to 
circumstances surrounding the acts of per- 
suasion and entreaty, so that the court can 
hold that they were so used as to consti- 
tute intimidation, and thus become unlaw- 
ful.” Moreover, the Appellate Division’s 
decision can scarcely be regarded as a hold- 
ing that picketing is a privileged form of 
“economic coercion,” as Messrs. Frank- 
furter and Greene stated in The Labor In- 
junction. 


However, the whole import of the case 
became subtly altered, or could be regarded 
as altered, by the decision of the Court of 
Appeals. This court, in a brief opinion 
written by Judge Gray, repeated that the 
principal grounds for equitable intervention 
—the threat of the continuation of unlawful 
acts in the future and the lack of an ade- 
quate remedy in a damage suit—were ap- 
parently absent: 


“The facts established at the trial did not 
entitle the plaintiffs as of strict right to the 
remedy of a final injunction; for there was 
no imminent peril to their rights apparent; 
whatever the injury from the acts in the 
past. Whether the reasons assigned 
by the trial justice be deemed to be correct, 
or not, the refusal to adjudge the equitable 
relief was a matter which rested with the 
court of original jurisdiction, acting upon 
all the facts as established at the time of 
the hearing. The plaintiffs could not be 
said to have been refused any protection, 
required by the facts of the case. The 
mere apprehension of some future acts of a 





* See footnote 4. 
%67 Hun. 294 (App. Div., 1893), aff'd 144 
N. Y. 189 (1894). 
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1 See footnote 1. 








wrongful nature, which might be injurious 
to the plaintiffs, was not a sufficient basis 
for insisting upon the preventive remedy of 
a final injunction. Such a remedy becomes 
a necessity only when it is perfectly clear 
upon the facts that, unless granted, the 
complainant may be irreparably injured and 
that he can have no adequate remedy at 
law for the mischief occasioned.” * 


To this point in the opinion, Judge Gray 
was of course on perfectly solid ground. 
Equity will not award an injunction where 
the evidence shows neither the existence of 
unlawful acts nor the threat of their con- 
tinuance in the future. And, as we have 
seen, counsel had agreed to eliminate all 
evidence of violence or intimidation; evi- 
dence only of peaceable persuasion had been 
admitted; plaintiffs’ counsel had obligingly 
declined to offer any evidence “as to cir- 
cumstances surrounding the acts of per- 
suasion and entreaty, [on the basis of 
which] the court [could] hold that they 
were so used as to constitute intimidation, 
and thus become unlawful.” * 


All must therefore agree with Judge Gray 
when he asks, “How can it be asserted, in 
the present case, that there was any such 
necessity [for relief from unlawful acts 
which threatened irreparable injury]?” ™* 


Immediately after asking this question, 
however, Judge Gray slightly misstated what 
had happened in the trial court. Instead of 
saying that defendant’s counsel had con- 
ceded the illegality of violence or intimi- 
dation and that plaintiffs’ counsel had 
thereupon agreed to refrain from intro- 
ducing evidence of violence or intimidation, 
Judge Gray assumed that there was in the 
physical facts of the case no evidence of 
anything other than peaceful persuasion. 
“There were absent,” said Gray, “the ele- 
ments of intimidation, or, as the trial judge 
observed, of such cir¢umstances surround- 
ing the acts of persuasion and entreaty as 
would characterize them as intimidation.” ” 


HILE SUBTLE, the difference be- 
tween Judge Gray’s statement and 
what actually happened is important. Judge 
Smith, in the trial court, acknowledged that 
he might have held the acts of “persuasion 


and entreaty” to be unlawful if the “circum- 
stances surrounding” these acts suggested 
that the pickets operated on the fears of 
the striker-replacements rather than on 
their judgments or sympathy.” Judge Gray, 
on the other hand, simply assumed that 
there had been no surrounding circum- 
stances; and thus his opinion stands for the 
proposition that picketing, divorced from 
all overtones of intimidation, is a privileged 
form of “persuasion.” 


Few would quarrel with this proposition, 
so stated. It is like saying, as the Clayton 
Act did, that lawful acts are unenjoinable; 
or, as Gertrude Stein did, that a rose is a 
rose is a rose. The trouble comes, however, 
when one asks whether it is sensible to view 
picketing in a vacuum, and whether picketing 
can in fact be divorced from all overtones 
of intimidation. As Mr. Justice Frank- 
furter himself said, many years after par- 
ticipating in the production of The Labor 
Injunction, “while picketing is a mode of 
communication it is inseparably something 
more and different.” If picketing is in- 
separably something different from speech, 
communication, persuasion, or entreaty—all 
interchangeable terms so far as the legal 
status of picketing is concerned—it seems 
rather clear that it is unrealistic, impossible, 
and even “wrong” for purposes of the law 
to isolate the communication or persuasion 
ingredient, as a chemist might, and then to 
consider picketing as purely communication 
or persuasion. If picketing is inseparably 
more than persuasion or communication, 
one looking at it only as such is deliberately 
blinding himself to the inseparable con- 
comitants. For the law to operate in this 
manner is simply to abdicate a vital social 
function, and to make itself appear ridicu- 
lous in the process. 


Later Developments 


After the Court of Appeals rephrased 
Judge Smith’s opinion so that it appeared 
as though he had found the picketing to 
constitute pure persuasion and entreaty, the 
New York courts steadily broadened the 
area within which picketing operated as a 
privileged form of economic coercion,® It 

(Continued on page 637) 





2 See footnote 3, p. 194. 

18 See footnote 4. 

14 See footnote 3, p. 195. 

18 See footnote 14. 

16 See footnote 4. 

™ Hughes v. Superior Court, 18 LABOR CASES 
1 65,762, 339 U. S. 460, 468 (1950). 

% Cf. National Protective Association of Steam 
Fitters and Helpers v. Cumming, 170 N. Y. 315 
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(1902); Foster v. Retail Clerks, 39 Misc. 48 
(Sup. Ct., Onondaga Co., 1902); Mills v. United 
States Printing Company, 99 App. Div. 605 
(1904), aff'd 199 N. Y. 76 (1910): Hachange 
Bakery v. Rifkin, 245 N. Y. 260 (1927); Gold- 
finger v. Feintuch, 1 LABOR CASES { 18,057, 276 
N. Y. 281, 11 N. E. (2d) 910 (1937) ;, Gullota v. 
Beckmann, 18 LABOR CASES { 65,730 (Sup. Ct., 
Nassau Co., 1950). 
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Labor and Price Control 


By MORRIS D. FORKOSCH 





IT IS TO LABOR’S ADVANTAGE TO KEEP PRICES FREE SO THAT WAGES MAY 


BE FREE IN COLLECTIVE BARGAINING. 


NEW YORK BAR AND PROFESSOR OF 


UCH HAS BEEN WRITTEN con- 

cerning the “free enterprise” system 
enjoyed in America and the modified capi- 
talistic or socialistic system in England. 
Comparisons abound which seemingly in- 
dicate that once this country walks, or even 
sets foot upon, the socialistic gangplank 
already trod by our British cousins a plunge 
necessarily follows into the cold waters of 
collectivism and absolutism. With these 
conclusions and their corollaries there is no 
desire here to engage in any discussion; 
rather, in place of emotionalism and biases 
it is urged that a dispassionate survey of 
certain historical legal and eccnomic trends be 
surveyed and conclusions permitted therefrom. 


Of what value is such incursion to labor 
and its legal representatives? Insofar as 
unions are today seeking to better them- 
selves within the framework of the present 
economic system, and have thereby eschewed 
revolutionary concepts,’ they are necessarily 
committed to the preservation of the bases 
upon which they operate. Destroy these 
foundations of capitalism, and unionism as 
now constituted must either be modified or 


THE AUTHOR IS A MEMBER OF THE 


LABOR LAW, BROOKLYN LAW SCHOOL 


dismembered. If this assumption is cor- 
rectly utilizable, then labor is vitally con- 
cerned with those facets of the economy 
which impinge upon its substructure. 


It is here proposed to investigate the 1877 
decision of Munn v. Illinois? but first to 
view it in the light of some of the presup- 
positions of capitalism, and then to see how 
the Munn doctrine has been recently inter- 
preted, thereby affecting labor as above 
suggested. Possible avenues in America’s 
future course will be evaluated and, while 
no positive conclusions will be attempted, 
probable formulations will be suggested. 


Price Presuppositions of Capitalism 


Theoretical Background.—The staticness 
of the feudal manorial system, with its hier- 
archy of classes and its extreme insularity, 
forbade much of any trade or commerce; 
mercantilism, which followed somewhat later, 
aided but still controlled trade, seeking a 
favorable balance so as to acquire the pre- 
cious metals; it required Adam Smith’s fa- 
mous Wealth of Nations in 1776 to unfetter 





1 This approach is patterned after the Wiscon- 
sin theories expounded by the late John R. 
Commons, and by Selig Perlman, the latter 
giving his present views in The Annals of the 
American Academy, Vol. 274 (March, 1951), 
pp. 57-63, and in the Proceedings of the Third 
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Annual Meeting of the Industrial Relations Re- 
Search Association (December, 1950), pp. 165- 
168. For criticisms see pp. 146-164 of the latter 
publication. 

294 U. S. 113 (1877). 
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Prices are the jugular vein of the nation’s 
prosperity. Any tampering with them 
can stifle the lifeblood of the country. 





English business thought and set upon a 
place of respectability its doctrines of indi- 
vidual selfishne~s and freedom to engage in 
business as each saw fit. 


The English common law had thereto- 
fore been nurtured upon a diet of antimo- 
nopoly plus a concern for the public welfare, 
so that Smith’s concepts were akin to those 
governing the legal approach, Willy-nilly, 
there sprang up economic and jurispruden- 
tial doctrines which may be somewhat con- 
densed as follows:* 


The old “domestic economy” * had little, 
if any, need for an exchange medium and 
it was the town economy which first saw 
this requirement initiated. Money eventually 
became the goal of producer and consumer, 
for both sought it and its powers, rather 
than an exchange in kind or through barter; 
thus today men work for wages, not for 
food or shelter directly, and producers man- 
ufacture for a price, not for raw materials 
directly. In this respect capitalism is a 
money orf ‘a price-conscious economy. 


But a market in which merchandise and 
labor are indiscriminately traded must have 
some common denominator or standard of 
value or price and, whereas the Ricardian 
School felt that the effort expended in man- 
ufacture controlled the price, while the 
Austrian School felt that it depended upon 
the purchaser’s degree of want, Alfred 
Marshall consolidated these “alternatives” 
in his famous scissors illustration, holding 
that both blades (effort and want) did the 
cutting (set the price), so that it was im- 
material which was the upper and which 
was the lower blade. ,In other words the 
supply and demand curves of a product in- 
tersected at a point which could be de- 
nominated as the price. 

This price, however, was necessarily fixed 
in a free and competitive environment 
wherein a multiplicity of uncoerced buyers 
and sellers rendered impossible single or 


group control of either curve, thereby 
eschewing any monopolistic fixing of prices. 
If market price could thus be accounted for 
as a natural phenomenon of an unhindered 
market, then certain conclusions flowed 
therefrom: consumers followed prices, as- 
suming quality constant, and purchased 
on such basis; their preferences at a price 
resulted in a clearing of the available good 
and a continued demand upon the producer 
at such price; the supplier furnishing the 
commodity at the moving price now pro- 
duced more of it, and continued employ- 
ment and prosperity occurred. If, however, 
the price was too high consumers did not 
purchase and the chain was broken, result- 
ing in overproduction and cessation of 
manufacturing, employment and prosperity; 
if the price was too low eventual producer 
bankruptcy occurred with a consequent like 
cessation of manufacturing, employment and 
prosperity. 

Thus the market or natural price was a 
guarantee of the public’s welfare, and its 
prosperity for price guided both producer 
and purchaser into a mutually beneficial 
exchange, so that in this fashion employ- 
ment was assured and the public interest 
furthered. But once this price mechanism 
was tampered with and failed to function, 
whether by private monopolistic control 
of supply or governmental intereference°® 
in any respect, the economic system was 
thrown out of gear and the national wel- 
fare injured. Prices were thus the jugular 
vein of the country’s prosperity so that any 
tampering therewith stifled the lifeblood 
of the nation. 


Under these circumstances laissez faire 
became an industrial battle cry for govern- 
mental noninterference in all respects, and 
the general economic and legal rule was 
established that ordinarily competition is not 
to be hindered and private contracts are to 
be left free as to content and enforcement. 
The common law abhorred monopolies and 
permitted only certain reasonable restraints 
voluntarily arrived at incidentally to a main, 
and otherwise valid, contract,° and the 
Sherman Anti-Trust Act of 1890 statutorily 
adopted these concepts and added criminai 





*Error must result in minor details when 
space requirements dictate a discussion such 
as this, but within these limitations it is felt 
that whatever fallacies occur are of minor im- 
portance and do not detract from the over-all 
approach. 

*The historical school of economics, as 
espoused by Carl Biicher, is here followed for 
the types of economies. 

5 Of course, when the government purchases 
articles, as it does constantly, or. sells items 
such as surplus war materials or electric power 
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(See Ashwander v. T. V. A., 297 U. S. 288 
(1936)), it acts as a private party and not as 
a sovereign, so that price control under such 
circumstances is not that here discussed. It is 
only a private contract between two or more 
private individuals concerning which govern- 
mental interference occurs which is the subject 
matter here involved. 

* As where a sale of a business occurred and 
the seller voluntarily agreed not to compete 
within an area and time reasonable under all 
the circumstances. 
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sanctions thereto.’ Decisions construing the 
Sherman Act have consistently postulated 
free competition as the American norm 
which is the goal of the act, and have 
persistently condemned any price control 
as a violation of the antitrust theory, hold- 
ing that price affecting is per se illegal." 


The American judicial views are thus a 
conglomeration of the classical economic 
approaches, adopting a freely set market 
price as the goal for the country’s welfare 
under our capitalistic system, and holding 
that private price control is abhorrent unless 
protected by a governmental grant, as in 
a patent or resale price-maintenance coa- 
tract. But governmental price control is 
similarly denounced since prices, as a regu- 
lating mechanism, cannot be affected by any 
source.” 


Exceptions to Theory.— Literal adherence 
to the doctrines above enunciated logically 
should result in national abdication to pri- 
vate groups of control over capitalism’s 
jugular vein, thereby rendering the political 
government of all subservient to the eco- 
nomic government of the few. But if human 
survival is nature’s first law then so is a coun- 
try’s desire to live, and, in times of war or 
an emergency threatening the ability of the 
many to continue their existence on a plane 
necessary to insure the national welfare, 
the government may act to safeguard its 
existence. 





But emergency situations give legal sanc- 
tion to price control. 





War thus permits governmental price 
control of individual bargains and is a proper 
exercise of the nation’s inherent and granted 
powers,” so that under the impact of 
World War II the OPA not only controlled 
but actually fixed and set prices beyond 
which no private contracts were legal.” 
Aside from war, however, emergency sit- 
uations likewise gave legal sanction to price 
control, as during the present emergency, 
where another war conceivably intervenes, 
or even during a depression, as was at- 
tempted in the Blue Eagle days of 1933- 
1935. Besides such national calamities 
which involve the country in its entirety, 
temporary emergencies in local regions 
permit local governmental price-fixing or 
control of private bargains.” 


These are exceptions which are justified 
upon a basis of national self-preservation 
and the public’s welfare so that, within 
these legally circumscribed limitations, the 
market’s competitive functioning may be 
temporarily halted and governmental fiat 
substituted therefor.* “An examination of 
the decisions of this Court in which price 
regulation has been upheld will disclose 
that the element common to all is the ex- 





™See Chief Justice Taft’s The Anti-Trust Act 
and the Supreme Court (New York, Harper & 
Brothers. 1914). This writer does not agree 
in all respects with these conclusions and, in a 
forthcoming article in the Yale Law Journal on 
the consumer aspect in antitrust, has given his 
views. 

®Mr. Justice Stone, dissenting in Tyson & 
Brother v. Banton, 273 U. S. 418 (1927) said 
that ‘‘The constitutional theory that prices 
normally may not be regulated rests upon the 
assumption that the public interest and private 
right are both adequately protected when there 
is free competition among buyers and sellers, 
and that in such a state of economic society, 
the interference with so important an incident 
of the ownership of private property as price 
fixing is not justified and hence is a taking 
of property without due process of law."’ 

® Whether or not we have ever had or en- 
joyed ‘‘free competition’’ is another question, 
and this writer’s views have been given else- 
where in the negative. See, for example, ‘‘The 
Economics of American Patent Law,’’ 17 New 
York University Law Quarterly Review 157, 
406 (1940); “Licensee Estoppel in Patent Law,”’ 
20 Temple Law Quarterly 515 (1947); and the 
forthcoming article, cited at footnote 7. 

%” Yakus v. U. 8., 321 U. S. 414 (1944). 

1 Prices, of course, includes wages, 
and all other like concepts. 

12 Schechter Poultry Corporation v. U. 8., 295 
U. S. '495 (1935) denounced the delegation of 
price control to private groups, thus following 
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the concepts above enunciated, but did not 
hold that all price controls were ineffective. 
The depression cases upholding governmental 
control are numerous: over money, see Norman 
v. B. & O. Railroad Company, 294 U. S. 240 
(1935), Perry v. U. 8.,; 294 U. S. 330 (1935), and 
Nortz v. U. 8., 294 U. S. 317 (1935); over mini- 
mum wages, see West Coast Hotel Company v. 
Parrish, 1 LABOR CASES { 17,021, 300 U. S. 379 
(1937), reversing prior decisions inconsistent 
therewith; over milk prices, see Nebbia v. 
New York, 291 U. S. 502 (1934); over employ- 
ment agency rates, see Olsen v. Nebraska, 313 
U. S. 236 (1941), reversing Ribnik v. McBride, 
277 U. S. 350 (1928); and numerous. other 
like cases. 

% For example, if a flood occurs in the Ohio 
River Valley, rendering homeless and helpless 
thousands of families, the catastrophe presents 
a suppiy-monopoly situation which can be con- 
trolled by either price-fixing or exercising the 
power of eminent domain. Even where mort- 
gages have been made years before and a de- 
pression hits the debtor, governmental inter- 
ference is upheld. Home Building ¢ Loan 
Company v. Blaisdell, 290 U. S. 398 (1934), 
although see the strong dissenting opinion of 
Mr. Justice Sutherland. 

%It is only during the emergency situation 
that such power is upheld, for if no emergency 
exists the power is exercised improperly, that 
is unconstitutionally, and a due-process viola- 
tion occurs. 


569 








istence of a situation or a combination of 
circumstances materially restricting the 
regulative forces of competition, so that 
buyers or sellers are placed at such a dis- 
advantage in the bargaining struggle that 
serious economic consequences result to a 
very large number of members of the 
community.” * 

Free competition is thus the legal and 
governmental norm, and any exception 
therefrom casts the burden of proof upon 
the iconoclast. But war and emergency sit- 
uations are not difficult of understanding or 
recognition; Is there any other exception 
which partakes of like fundamental con- 
cepts and yet which does not come within 
their borders? Does such additional ex- 
ception have a clearly defined scope, analogous 
to the others, or does ambiguity enter so 
that confusion may later occur? It is the 
third exception and such questions which 
we now examine, 


Doctrine 
of ‘“‘Affected with a Public Interest’’ 


Government may regulate the price re- 
lationship when either war or an emergency 
occurs, and such regulation is also upheld 
when the private business is “affected with 
a public interest.” This “affected” doctrine 
today necessarily applies to peacetime in- 
dustries only, for in war or a war emer- 
gency all production and distribution falls 
under the spell of the atomic bomb’s total- 


warfare concept. In peace a flood may 
occur, whereupon all businesses within the 
area are regulatable; but where no such 
emergency arises, and the “normal” pro- 
cesses of the marketplace continue unim- 
paired, a business may nevertheless become 
so “affected” that governmental regulation 
is upheld. 


The outstanding illustration of this doc- 
trine is, of course, the 1877 Munn case, 
which was the first in a series of cases 
decided simultaneously and termed the 
“Granger Cases.” In Munn v. Illinois the 
commerce clause and the due-process clause 
of the Constitution were relied upon by 
the grain elevator interests to overthrow 
the 1871 Illinois Railroad and Warehouse 
Law, and in the opening words of their 
attorney’s brief the basic question was posed 
as a laissez-faire one,” that is, the right of 
an individual to contract free of govern- 
mental interference or coercion.” There was 
thus here presented to the Supreme Court 
an opportunity to denounce or uphold some 
local regulation of private business; and, 
by enunciating the doctrine of “affected 
with a public interest” the Court avoided 
the constitutional due-process clause” and 
permitted such regulation. 


The majority opinion of Chief Justice 
Waite stated that under a state’s police 
powers “the government regulates the con- 
duct of its citizens one towards another, 
and the manner in which each shall use his 
own property, when such regulation be- 





1% Mr. Justice Stone, dissenting in the Banton 
ease, footnote 8. Although opposed to the 
majority insofar as the decision in such case 
was concerned, the justice’s concepts are cor- 
rect in all economic respects and, as pojnted 
out above, the Nebbia and Olsen cases resulted 
in a reversal of the philosophy underlying the 
Banton case which was likewise discarded later. 

% Munn v. Illinois, 69 Ill. 80 (1873), 94 U. S. 
113 (1877). This latter holding was the first 
in the series of Granger cases, all of which 
the Supreme Court upheld. See cases in 94 
U. S. at pp. 155, 164, 179, 180 and 181, and 
also in 108 U. S. 526 (1883). 

‘For the first time since the union of the 
states a legislature of a state has attempted to 
control the property, capital and labor of a 
private individual by fixing the prices he may 
receive from other private persons who choose 
to deal. with him.’”’ Quoted by Benjamin R. 
Twiss, Lawyers and the Constitution (Prince- 
ton, Princeton University Press, 1942), p. 81. 

8 In Allgeyer v. Louisiana, 165 U. S. 578, 589, 
591 (1897), Mr. Justice Peckham wrote: ‘‘The 
‘liberty’ mentioned in that amendment [the 
Fourteenth] means, not only the right of the 
citizen to be free from the mere physical re- 
straint of his person. as by incarceration, but 
the term is deemed to embrace the right of the 
citizen to be free in the enjoyment of all his 
faculties; to be free to use them in all lawful 
ways; to live and work where he will; to earn 
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his livelihood by any lawful calling; to pursue 
any livelihood or avocation; and for that pur- 
pose to enter into all contracts which may be 
proper, necessary, and essential to hisgcarrying 
out to a successful conclusion the purposes 
above mentioned... . 

‘In the privilege of pursuing an ordinary 
calling or trade, and of acquiring, holding, and 
selling property, must be embraced the right to 
make all proper contracts in relation thereto; 
and ... it may be conceded that this right 
to contract in relation to persons or property 
or to do business within the jurisdiction of 
the state may be regulated and sometimes pro- 
hibited, when the contracts or business conflict 
with the policy of the state as contained in 
its statutes.”’ 

” Allgeyer v. Louisiana, footnote 18: see also 
Wolff Packing Company v. Court of Industrial 
Relations, 262 U. S. 522 (1923), p. 537: “‘It has 
never been supposed, since the adoption of the 
Constitution, that the business of the butcher, 
or the baker, the tailor, the wood chopper, the 
mining operator, or the miner was clothed with 
such a public interest that the price of his 
product or his wages could be fixed by state 
regulation. It is true that in the days of the 
early common law an omnipotent parliament 
did regulate prices and wages as it chose, and 
occasionally a colonial legislature sought to 
exercise the same power; but nowadays one 
does not devote one’s property or business to 
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comes necessary for the public good”;” 
that maximum rates had long been legally 
fixed in England and America for ferries, 
hackmen, common carriers, wharfingers, 
innkeepers and others, and no due-process 
violation had ever been sustained; that 
since such private property had been de- 
voted to a use in which the public had 
an interest the public could control it for 
the common good; and that since the busi- 
ness of the warehouses—while they were 
admittedly private: property—involved so 
many people, it became “affected with a 
public interest,” and “ceases to be juris 
privati only,”™ and could be publicly regu- 
lated to a degree. 


“Property does become clothed with a 
public interest when used in a manner to 
make it of public consequence, and‘affect the 
community at large. When, therefore, one de- 
votes his property to a use in which the 
public has an interest, he, in effect, grants 
to the public an interest in that use, and 
must submit to be controlled by the public 
for the common good, to the extent of the 
interest he has thus created. He may with- 
draw his grant by discontinuing the use; 
but, so long as he maintains the use, he 
must submit to the control.” ” 


The Appellant’s Theory.— Upon these 
words numerous writers have rested, and so 
astute a reasoner as Professor Buck pro- 
ceeds*no further. The brief of appellant 
Munn, written by John N. Jewett, “began 
with the current doctrine of evolution from 
restriction to freedom, saying that the newer 
and more progressive forms of government 
and society always have left-overs or vestiges 
from the older forms which are not necessarily 
part of the newer forms. Thus there may 
be new ideas and old forms spontaneously.” ™ 
The claimed new concepts were the freedom 
of property, contract and business from gov- 
ernmental regulation, and the old forms 
which permitted such regulation were con- 
tended not to be acceptable under modern 
conditions. ™ 





He who takes the benefit of a monopoly 
must, in return, perform the duty attached 
to it on reasonable terms. 





Here was posed the question whether, 
under the American Constitution, the state 
and federal governments were powerless to 
regulate a private business, regardless of 
how many it served or to what effect. The 
answer was that “Under some circum- 
stances they [the states] may [regulate] but 
not under all.” * Since Chief Justice Waite 
thereupon formulated “some circumstances,” 
as indicated above, ordinarily such quotation 
cannot be disproved, but any inferences 
therefrom may. Thus the question arises: 
What did the Court mean when it spoke of 
a business “affected with a public interest’’? 


The illustrations and the quotation 
previously given are not self-sufficient but 
are qualified by the later discussion in the 
majority opinion. Chief Justice Waite speaks 
of a ferry operated by “one [who] owns the 
soil and the landing-places on both banks 
of a stream,” * thereby holding a monopoly; 
quoting from Lord Hale as to wharves and 
wharfingers, he mentions “a public wharf, 
unto which all persons that come to that 
port must come .,. . because they [sic] 
are the wharfs only licensed by the Queen 
. . . or because there is no other wharf in 
that port”; * and referring to an 1810 English 
case decided by Lord Ellenborough he 
quotes concerning a public warehouseman 
having a monopoly: “if he will take the 
benefit of that monopoly, he must, as an 
equivalent, perform the duty attached to it 
on reasonable terms.” * 


The Monopoly Theory.— Chief Justice 
Waite quotes these “eminent expounders of 
the common law, because, as we think, we 
find in them the principle which supports the 
legislation we are now examining.”” This 
principle is founded basically in monopoly, and 





(Footnote 19 continued) 

the public use or clothe it with a public in- 
terest merely because one makes commodities 
for, and sells to, the public in the common 
callings of which those above mentioned are 
instances."’ 

294 U.S., p. 125. 

2194 U. S., p. 126, quoting from Lord Chief 
Justice Hale. For criticisms of this borrowing 
from Lord Hale, see Walton H. Hamilton, 
“Affectation with Public Interest,’’ 39 Yale 
Law Journal 1089-1112 (June, 1930); Breck P. 
McAllister, ‘“‘Lord Hale and Business Affected 
With a Public Interest,’’ 43 Harvard Law Re- 
view 759-791 (March, 1930); Robert L. Hale, 
“The Constitution and the Price System: Some 


Labor and Price Control 





Reflections on Nebbia v. New York,’’ 34 Colum- 
bia Law Review 401-425 (March, 1934). 

294U.S.,p.126. * 

2% Solon J. Buck, The Granger Movement 
(Cambridge, Harvard University Press, 1913), 
pp. 207-201. 

*% Twiss, book cited, footnote 17, p. 85, digest- 
ing the brief. 

%94U.S., p. 125. 

% 94 U.S., p. 126. 

2794 U. S., p. 127. 

%94 U. S., p. 127ff. At p. 128 other quota- 
tions from the same case, along the same lines, 
are given. 

* 94 U. S., p. 129. 
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not primarily in the devoting of one’s property 
to use by the public, for it is not any af- 
firmative act by an individual which is 
required prior to holding him subject to 
state regulation; the individual may even 
cry to the heavens that he does not devote 
his property to public use, and does not 
permit the public to use it, and that he has 
no wish to be embroiled within the state’s 
clutches; nevertheless, and regardless of his 
protestations, “Under some circumstances” 
he is forced, willy-nilly, to submit to 
regulation. 


The bald statement that “when private 
property is devoted to a pubilic use, it is 
subject to public regulation,” ® which is the 
Chief Justice’s conclusion, is thus incorrect 
unless qualified as above indicated. That 
such interpretation is the correct one is 
indicated by the next question examined by 
the Court—whether the warehouses and the 
business “come within the operation of this 
principle.” In this connection the Chief 
Justice described the inauguration and opera- 
tion of grain elevators, showed that in 
1874 Chicago had 14 warehouses owned by 
about 30 persons, with nine business firms 
controlling them, and that the charges were 
privately agreed upon and published for all, 
so that “it is apparent that all the elevating 
facilities through which these vast produc- 
tions ‘of seven or eight great States of the 
West’ must pass on the way ‘to four or five 
of the States on the seashore’ may be a 
‘virtual’ monopoly.” * 


These businesses, continued the opinion, 
are a bottleneck; they stand “in the very 
‘gateway of commerce’, and take, toll from 
all who pass... . Certainly, if any business 
can be clothed ‘with a public interest’ and 
cease to be juris privati only’, this has been. 
It may not be made so by the operation 
of the Constitution of; Illinois or this statute, 
but it is by the facts.” ™ 


The dissenting opinion proceeded upon 
the erroneous basis which has been here- 
tofore explored and shown wanting, namely, 
that “property loses something of its private 
character when employed in such a way as 
to be generally useful.”“ The emphasis 


placed upon the majority’s holding was 
concerning mere use by and affecting of 
the public—monopoly aspects did not 
enter to any degree—where as it has been 
shown that without such factual monopo- 
listic presence the doctrine is barren of 
content. The common law doctrine, ad- 
verted to by quotations, disclosed such 
monopoly view to be involved in these early 
decisions; but these were either ignored by 
or unknown to the dissenters, more prob- 
ably the former. Insofar as the majority 
decision is still the law, it requires the 
factual analysis of every business, from 
monopoly viewpoints, before any holding 
can be sustained which permits ‘govern- 
mental regulation under the doctrine of 
“affected with a public interest.” * 


The rest of the Granger Cases involved 
railroads, and it does not require factual 
or legal elaboration to dispose of the 
question whether such carriers exercised 
monopoly powers. Within their own physi- 
cal area they were a sole and “natural” 
monopoly, excepting insofar as other forms 
of transportation competed. But in their 
own field they had no competitors. From 
this point of view, adopting the Munn analy- 
sis, references to ancient and recent state 
regulation of carriers for precedent pur- 
poses were immaterial, for in fact they 
were monopolies, dedicated to the public’s 
use, and vitally affecting the national wel- 
fare, thereby subjecting themselves to reg- 
ulation. The argument that a reasonable 
compensation was required to be given to 
the owners, and that the question of reason- 
ableness was a juidicial rather than a legis- 
lative one, was now brushed aside,” but 
later upheld.” 

The reason for judicial use of “monopoly” 
lies in the common law which construed 
monopolies as all-embracing restraints on 
a national scale, having control on such 
basis, whether by patent or prerogative- 
monopoly grant; restraints, as understood 
at the common law, involved reasonable pro- 
visions collateral to a valid contract where- 
by one or more participants agreed to re- 
strain production, etc. The concept of a 





lieves that the dissent understood Lord Hale’s 
views better than the majority, and that the 
English jurist required a dedication of a busi- 
ness to public use before it became so affected. 
See also Hamilton and Hale, articles cited, 
footnote 21. It is this writer’s view that mo- 
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nopoly considerations did enter the majority's 
decision, regardless of their opinion, and that 
under new economic conditions of prices and 
production for market, private business might 
become dedicated, and thereby affected, even 
though it protested it did not so intend nor 
did it so desire. 

%*% 94 U. S., pp. 133-135. 

% Chicago, Milwaukee @ St. Paul Railway 
Company v. Minnesota, 134 VU. S. 418 (1890); 
Smyth v. Ames, 169 U. S. 466 (1898). 
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restraint upon another through coercion 
exercised by virtue of a grant entered into 
the monopoly, not restaint, concept. From 
this point of view, therefore, the judicial use 
of the term “monopoly” really refers neither 
to a restraint, since there is no reduction, 
nor to a monopoly, since no patent or other 
grant is involved (omitting land grants to 
railroads and corporate charters, both of 
which theoretically do not enter the present 
discussion). 


The English View—Reasonableness.— The 
Munn facts showed several individuals agree- 
ing (conspiring) to maintain and increase 
prices or rates, not to restrain themselves 
from offering their services; insofar as such 
agreement could be said to restrain them 
from reducing prices (assuming enforcea- 
bility), then a common law restraint was 
invoived; the English view, therefore, would 
be to discuss the reasonableness of such re- 
straints and to uphold the agreement on a 
basis of such reasonableness, since cutthroat 
competition resulted in damage to the pro- 
ducers, the people and the public concept 
of welfare. 


The Granger cases did not investigate this 
aspect of the facts since no argument was 
made thereon and no such agreement was 
denounced; it was state regulation which 
was in issue. Assuming, however, that such 
governmental restrictions had been voided, 
then the warehouse agreement would have 
been in force, with the question of enforce- 
ability being later raised when one of the 
participants sued, or was sued by, the others. 
In such fact-situation the question of rea- 
sonableness would then enter. But where 
one or more obtained a monopoly over an 
area or region, exercising bottle-neck con- 
trol, the ‘common law conditions of a 
monopoly were fulfilled and it could be 
permitted only by 2 Parliamentary grant, 
with even the Crown’s prerogative being 
controlled in this respect by the common law. 


Parliamentary permission, equated with 
Parliamentary absolutism and absolution, 
and a patent-monopoly grant were there- 
fore not to be denounced, although a self- 
granted monopoly by several producers 
was against the common law because it 
would be deemed an unreasonable restraint. 
Since, however, free competition and con- 
tract freedom were common law concepts 
not to be questioned, an individual person or 
corporation might ruthlessly but legally 


compete and drive others to the wall, buy 
up businesses, and otherwise become a 
factual and economic monopolist in his 
particular field; and this would necessarily 
be permitted. 


Individual and Group Monopoly.—In the 
Munn case no such individual monopoly was 
present; but a group monopoly existed which 
likewise exercised restraints in the common law 
sense of the word. If only restraints were 
involved then, as has been indicated, the Su- 
preme Court would necessarily have discussed 
another question; but since these restrainers 
had arrogated a complete control over grain 
elevators, sufficient to monopolize an area 
embracing thirteen states, then a monopoly 
existed which controlled rates of the scarce 
grain warehouses that bottle-necked a west- 
east flow of food required by the nation; 
or, put in terms of a manufactured article, 
a monopoly controlled prices of a com- 
modity necessarily used by many people 
and affecting the national well-being. 

Such monopoly, when trafficking in a 
subject matter “dedicated to a public use,” 
that is, wherein the public qua public used 
or purchased the product, now became sub- 
ject to governmental regulation; but should 
the monopoly deal with private commodities 
it would be free therefrom. These arguments 
were presented by the Munn opponents: 
namely, on behalf of the appellants that 
“For the first time since the union of the 
states a legislature of a state has attempted 
to control the property, capital and labor 
of a private individual by fixing the prices 
he may receive from other private persons 
who choose to deal with him,”™ and on 
behalf of the government as above indicated 
in the excerpts from the Court’s opinion. 

The particular point of major interest is 
that the Supreme Court did have the 
question squarely presented: whether the 
particular business was selling goods or 
services which could be or become “pub- 
lic’; and the answer was that “Under some 
circumstances” a private business selling 
a private product to a private individual 
might enter this public realm. But although 
the Munn case said that there the grain 
elevators did become so affected, necessarily 
other circumstances would indicate that 
other times would not be so affected. This, 
therefore, may conceivably indicate that 
a tenuous judicial line is to be drawn which 
marks off the “affected” product, or the 





% Ww. C. Goudy, attorney for Munn, in his 
brief before the Illinois Supreme Court, at 


Labor and Price Control 


page 1, quoted by Twiss, book cited, footnote 
17, p. 81. 
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possible-to-be-affected product, from those 
not so susceptible.” 


That such is unquestionably the view 
then taken is indicated by subsequent de- 
velopments limiting businesses “affected 
with a public interest” to public utilities, 
which concededly embrace monopoly as- 
pects, and resulting in the overthrowing of 
state legislation seeking to regulate other 
types of business on the ground that they 
cannot be or become so affected.” But that 
such cases attempted to have this tenuous 
judicial line become a rigid judicial demar- 
cation, defining for all time the “circum- 
stances,” and that such freezing was in- 
correct, is shown by the Nebbia case* 
wherein the Supreme Court said that it had 
never authorized a closed class of busi- 
nesses affected with a public interest, and 
that whether a business was or was not 
so affected could be determined only under 
particular circumstances, thereby causing 
later reversals of the earlier cases which 
had seemingly proceeded on the closed point 
of view.® 


This now raises the question: If no busi- 
ness can definitely and with future certainty 
be categorized as outside the affected classi- 
fication, does this mean that since 1877 the 
Supreme Court has reflected public policy 
which denounces not alone monopoly bottle- 
necks whereby rates and prices injuriously 
affect the public, the nation’s well-being 
and the consumer, but also all restrictions 
which deprive competition of that freedom 
which classical economics postulated and which 
the common law followed?“ Since a mon- 
opoly has, in theory, no restraint aspects 
which require mdre than one participant, 
then with whom can a monopolist compete? 
And although economically the competition 
of substitutes, etc. is possible, still if particu- 
lar competition is legally impossible, then it 
is only the purchaser or consumer who can 


be injured, assuming these two are equated. 
Although no positive “proof” of such views 
or conclusions, as of the 1870’s and 1880's, 
is offered, and none has been found, later 
discussion of the Supreme Court’s inter- 
pretation of the Sherman Act lends empha- 
sis to, if not approval of, this monopoly 
analysis. 


However, what of restraints? Here “cir- 
cumstances” may definitely enter to make 
an admittedly private and nonmonopolistic 
business nevertheless so “affected” as to 
become subject to governmental regulation. 
What are these circumstances? In the 
Nebbia case Mr. Justice Roberts was the 
“swing” judge who wrote the opinion up- 
holding the New York regulation of milk 
prices. He felt that when the phrases “af- 
fected with a public interest” and “clothed 
with a public use” had been used in pre- 
vious decisions, “it has been admitted that 
they are not susceptible of definition and 
form an unsatisfactory test of the con- 
stitutionality of legislation directed at busi- 
ness practices or prices.”“ But then, to 
illuminate the conception which he felt 
should be adopted, he footnoted from Mr. 
Justice Stone’s dissenting opinion in the 
Banton case * the following: 


“The phrase- ‘business affected with a 
public interest’ seems to me to be too vague 
and illusory to carry us very far on the way 
to a solution. . . . It is difficult to use the 
phrase free of its connotation of legal 
consequences, and hence when used as a 
basis of judicial decision, to avoid begging 
the question to be decided... . 


“The constitutional theory that prices 
normally may not be regulated rests upon 
the assumption that the public interest and 
private right are both adequately protected 
when there is ‘free’ competition among 
buyers and sellers, and that in such a state 
of economic society, the interference with 





*®In Tyson & Brother v. Banton, footnote 8, 
p. 438. Mr. Justice Sutherland said that ‘‘Lord 
Hale’s statement that when private property 
is ‘affected with a public interest, it ceases to 
be juris privati only’, is accepted by this court 
as the guiding principle in cases of this char- 
acter.’’ 

© Wolff Packing Company v. Court of Indus- 
trial Relations, footnote 19; Ribnik v. McBride, 
277 U. S. 350 (1928): Tyson & Brother v. Banton, 
footnote 8; New State Ice Company v. Lieb- 
mann, 285 U. S. 262 (1932). 

“ Nebbia v. New York, footnote 12. See also 
Hale, article cited, footnote 21, for a discussion 
of this case. 

# Olsen v. Nebraska, footnote 12; Sunshine 
Anthracite Coal Company v. Adkins, 310 U. S. 
381 (1940); U. 8. v. Rock Royal Co-Op., 307 U. S. 
533 (1939). 
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* The due-process clause permits ‘‘persons,”’ 
which includes corporations (Santa Clara Coun- 
ty v. Southern Pacific Railway Company, 118 
U. S. 394 (1886)), to claim that their ‘‘prop- 
erty’’ term includes rights which can’t be 
abridged by states and that freedom of con- 
tract is such a right. This doctrine evolved 
with the Slaughter-House Cases, 16 Wall. 36 
(U. S., 1873); Davidson v. New Oriears, 96 
U. S. 97 (1877); San Mateo County v. Southern 
Pacific Railway Company, 13 F. 722 (Calif., 
1882); Butchers’ Union v. Crescent City Landing 
Company, 111 U. S. 746 (1884); Mugler v. Kan- 
sas, 123 U. S. 623 (1887); Chicago, Milwaukee & 
St. Paul Railway Company v. Minnesota, foot- 
note 37; and Allgeyer v. Louisiana, footnote 18. 
See also Adair v. U. 8., 208 U. S. 161 (1908), and 
Lochner v. New York, 198 U. S. 45 (1905). 

44 291 U.S., p. 508. 

* Footnote 8. 
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so important an incident*of the ownership 
of private property as price fixing is not 
justified and hence is a taking of private 
property without due process of law. . . 
An examination of the decisions of this 
Court in which price regulation has been 
upheld will disclose that the element com- 
mon to all is the existence of a situation or 
combination of circumstances materially 
restricting the regulative force of competi- 
tion, so that buyers or sellers are placed 
at such a disadvantage in the bargaining 
struggle that serious economic consequences 
result to a very large number of members 
of the community.” “ 


Based upon this approach Mr. Justice 
Roberts now continued in the Nebbia case 
to enunciate this economic concept: 


“The law-making bodies have in the past 
endeavered to promote free competition by 
laws aimed at trusts and monopolies. The 
consequent interference with private prop- 
erty and freedom of contract has not availed 
with the courts to set these enactments 
aside as denying due process. Where the 
public interest was deemed to require the 
fixing of minimum prices, that expedient 
has been sustained. If the law-making body 
within its sphere of government concludes 
that the conditions or practices-in an in- 
dustry make unrestricted competition an 
inadequate safeguard of the consumer’s in- 
terests, produce waste harmful to the public, 
threaten ultimately to cut off the supply of 
a commodity needed by the public, or por- 
tend the destruction of the industry itself, 
appropriate statutes passed in an honest 
effort to correct the threatened con- 
sequences may not be set aside because the 
regulation adopted fixes prices reasonably 
deemed by the legislature to be fair to 
those engaged in the industry and to the 
consuming public. And this is especially so 
where, as here, the economic maladjustment 
is one of price, which threatens harm to 
the producer at one end of the series and 
the consumer at the other. The Constitu- 
tion does not secure to any one liberty to 
conduct his business in such fashion as to 
inflict injury upon the public at large, or 
upon any substantial group of the people.” 


Conclusions 


The third exception to our initial dis- 
cussion of the postulates of free competition 
thus involves any private business which 
is “affected with a public interest.” This, 
however, does not convey much informa- 
tion, for when is a business so affected? 
What facts and circumstances permit such 
legal conclusion to be made? How can an 
“affected” business be foretold in advance 
of a Supreme Court ruling thereon? 


It may be wise to start with a state’s 
admitted police powers, since Mr. Justice 
Roberts felt that “The Constitution does 
not secure to any one liberty to conduct 
his business in such fashion as to inflict 
injury upon the public at large, or upon any 
substantial group of the people. " 
One cannot, therefore, argue that any “tak- 
ing” occurs, within the due-process clause’s 
condemnation, when prices are fixed where 
the private operation of the business results 
in public or group injury.“ Whether such 
injury occurs physically, morally or eco- 
nomically nevertheless brings it within the 
state’s conceded police powers and there- 
fore subject to state action and control. 


This does not mean that the police power 
is the touchstone of price regulation. It 
may be necessary but not a sufficient con- 
dition, that is, a cause whose presence is 
necessary before the effect can occur, but 
not identical with a cause in whose presence 
the effect must occur. The police power is 
the former but not the latter for, while other 
forms of state regulation may be based upon 
such power, capitalism’s jugular vein can- 
not be touched save when an additional 
“something” is added to the police power. 


This “plus” is presently not capable of 
limiting definition, analogous to the due- 
process clause which proceeds to a develop- 
ing future by the gradual process of case 
inclusion and exclusion, and all that can be 
done is to point to decided cases bringing 
within the “plus” certain situations which 
occurred in the past. It may be argued 
that such exact situations will again come 
within the state’s power of control, and to 
this no over-all dissent is now made; but 





4 A quotation from another dissenting opinion 
of Mr. Justice Stone’s, in Ribnak v. McBride, 
footnote 12, pp. 359-360, was likewise used: 
“That phrase [‘‘affected with a public inter- 
est’’] is not to be found in the Constitution. 
Concededly it is incapable of any precise defini- 
tion. It has and can have only such meaning 
as may be given to it by the decisions of this 
court. As I read those decisions, such regula- 
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tion is within a state’s power whenever any 
combination of circumstances seriously curtails 
the regulative force of competition, so that 
buyers or sellers are placed at such a dis- 
advantage in the bargaining struggle that a 
Legislature might reasonably anticipate serjous 
consequences to the community as a whole.”’ 

47 Footnote 12. 

4% See Miller v. Schoene, 276 U. S. 272 (1928). 
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There are various methods of national- 
izing industry. 





when the future is broadened, then care must 
be exercised that too much is not included. 

How is labor now involved? And how 
is it interested? These initial questions are 
answerable based upon the possibilities in 
the “affected” doctrine heretofore analyzed. 


Nationalization of an industry may oc- 
cur through a variety of methods, England 
today being the outstanding exponent of a 
capitalistic economy going constitutionally 
nationalistic in numerous industries. Iran’s 
oil seizure decrees are the latest in a series 
of present global nationalizations based upon 
the claimed “sovereign right of every na- 
tion” to control its own resources; and 
the 1925-1926 Mexican expropriations went 
even further.” But while America utilitizes 
nationalization through eminent domain 
tactics, outright seizure under war or emer- 
gency powers, ‘building dams and selling 
electric power under war and commerce 
powers, and other like types and methods, 
price control is one form of possible nation- 
alization which has been seldom exercised, 
perhaps because it strikes at the heare<of 
the entire economic and political system. 


Nevertheless, price control is a form of 
nationalization analogous either to a land 
tax where the government permits land 
owning (private property) but collects 
practically all its income, or to income and 
inheritance taxes when the rates are so 
steep that incentive allegedly withdraws and 
the government in effect takes over.” Price 
control sets limits upon the entrepreneur’s 
freedom of contract in a free economy so 


that, in place of earning one dollar per unit 
of production he earns a profit of only 
eighty cents, thus “losing” the twenty cents 
differential; and, insofar as expectancies are 
included within the Fifth and Fourteenth 
Amendments’ due process guarantees of 
“property,” there is a taking by the state 
which is ordinarily and normally constitu- 
tionally condemned. The exceptions are 
war, emergencies and “affected with a public 
interest,” under which state price control is 
upheld. Monopoly is at the basis of “af- 
fected” control, and our economy is al- 
legedly bedeviled with it, so that as the 
system becomes more monopolistic, or as 
imperfect competition becomes more domi- 
nant, price control becomes more and more 
of a probability. 


War and emergencies are susceptible of 
comparatively simple analysis and under- 
standing, but “affected” industries are re- 
solvable only by our ultimate judicial 
tribunal; legislative judgment is thus sub- 
ordinated to court interpretation and, from 
this point of view, any industry may easily 
be held to be so affected as to permit gov- 
ernmental price control. The consequences 
are to be found in the Defense Production 
Act of 1950 which permits price controls to 
be imposed but forces wage freezing 
simultaneously therewith, and in the corol- 
lary that a strike against a state-fixed wage 
decree is a strike against the state.” 


In other words, the government may con- 
trol industry prices under the Munn peace- 
time “affected” doctrine, but must permit 
a reasonable return else a constitutional vio- 
lation occur. Flowing from this latter re- 
quirement is the necessary governmental 
control of wages, hours and all conditions 
of employment, leading possibly to the cor- 
porate state™ but in any event ousting the 





# Premier Mohammed Mossadegh’s reply to 
the aide memoire sent by British Foreign Sec- 
retary Herbert Morrison, as reported in the 
New York Times, May 10, 1951. 

8° ‘‘In 1925-1926 the United States protested 
vigorously against acts of the Mexican legisla- 
ture embodying a program of ‘nationalization’ 
of oil and other mineral deposits and large 
estates in land, in pursuance of the Mexican 
Constitution of 1917." Charles G. Fenwick, 
International Law (3d Ed.) (New York, Apple- 
ton-Century-Crofts, 1948), p. 289. 

51 A capital levy, advocated by some econo- 
mists, is nationalization par excellence in the 
tax field. 

% Both the national and local scenes contain 
provisions forbidding employees of the govern- 
ment to strike against their employer and, 
when the government fixes wages in private 
industry, a strike against such decree is against 
the government. Since the Thirteenth Amend- 
ment forbids direct employee coercion in this 
fashion, the indirect method is easily utilized, 
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as when railroads, coal fields, etc., are govern- 
mentally seized, thereby forbidding strikes 
against the government employer. The out- 
standing modern illustration is to be found in 
Russia and its dominated satellites. ‘“The vast 
majority of Poland's workers (more than 85 
per cent) are employed in nationalized indus- 
tries or in municipal and co-operative enter- 
prises owned directly by the state. And it is 
always a crime to strike against the omnipotent 
communist state."”” Romuald Szumski, Labor 
and the Soviet System, (New York, Nat’l) Com- 
mittee for a Free Hurope, 1951), p. 9. 

58 The National Industrial Recovery Act’s 1933- 
1935 period found America embarked upon a 
modified version of the Italian corporate state, 
through the medivm of tripartite industry 
groups, with minimum prices being controiled 
and fixed so that minimum wages and maxi- 
mum hours could be granted and yet return a 
fair profit to the entrepreneur. The enormous 
literature upon the Blue Eagle’s short flight 
need not be listed. 
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“voluntarism” of Samuel Gompers and the 
bases upon which the present American 
labor movement is built. There can be no 
question of labor involvement with respect 
to possible consequences once the doctrine 
is understood and explored as above in- 
dicated. 


Obviously the nationalization skeleton 
found hanging in the judicial “affected” 
closet may be incapable of aught but moral 
effect, due to limitations upon its possibilities. 
Such appears to.be the present situation 
for, besides a national and state legislative 
scene dominated by ultraconservative ad- 
herents to the doctrines of free competition, 
a union philosophy committed to anti- 
nationalization, and a Supreme Court un- 
willing to permit any great change in or 
widening of the application of its own 
principle, the people of the nation are 
themselves loath to follow the socialistic 


piper. General nationalization through price - 


control may be a possibility and not a prob- 
ability under present conditions, but drip- 
ping water eventually bores a hole in any 
rock. So, too, may the sporadic controls 
under the above three exceptions eventually 
wear away opposition to a permanent re- 
placement of our price system. 


Certain assumptions implicit in the above 


constituted in general, is desired; that such 
economic system cannot be continued if 
prices are not permitted complete mobility 
free of private and governmental influence 
or restrictions; and that labor is committed 
to the first desire and to the second theory.” 
Upon these bases the Munn exception for 
a peace economy has been examined and 
found to contain the seeds ™ of a totalitarian 
state in which the American unionists’ vol- 
untarism gives way to some form of the 
corporate system. This does not, however, 
constitute an apologia for the excrescences 
of capitalism, or a plea for its unmodified 


‘continuation sans additional governmental 


restrictions. It has been said that capitalism 
must be saved in spite of itself, and that 
labor is committed to such view; but a new 
capitalism is what must eventuate if the 
trend of the past two decades continues. 


Under any future conditions, capitalistic 
or what have you, this paper suggests that 
it is to labor’s interests to keep the price 
and wage bargains free, eliminating certain 
evils in such fields as exemplified by the 
Federal Trade Commission Act of 1914 and 
the Fair Labor Standards Act of 1938. It 
is submitted that only under such necessary 
condition, that is, free prices, can wages be 
likewise free for union collective bargaining. 











analysis are that capitalism, as presently {The End] 
WHAT DOES ‘“‘AVAILABLE’’ MEAN? 
(Recent decisions on availability for work, as reported in 
CCH UNEMPLOYMENT INSURANCE REPORTS.) 
The Case The Decision Ref. 





After a heart attack, a worker 
could not continue in his job, 
and his employer did not have 
any light work for him. 


A 60-year-old woman said she 
would take any kind of work 
except child care, cooking or 
housework. 


A retired businessman would take 
only an executive job with a 
minimum salary of $350 a month. 





Work suitable to his condition 
was available in the area; 
he’s eligible for benefits. 


She is not “unequivocally” avail- 
able for work. 


He was not “a bona-fide mem- 
ber of the labor force.” 


Vt. 7 8056.01 


Vt. 7 8056.03 


Ind. { 8183.07 








% Upon these assumptions and conclusions 
labor is, therefore, committed to Sherman Anti- 
Trust enforcement whenever prices are affected 
unreasonably, save only insofar as the 1932 
Norris-LaGuardia Anti-Injunction Act exempts 
unions and certain union conduct therefrom. 
On this, see this writer’s ‘‘Equity Versus Taft- 
Hartley Injunctions,’’ 24 Temple Law Quarterly 
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277 (1951), reprinted in Labor Law Journal, 
June, 1951, p. 444 

% The seeds are, of course, the monopoly and 
restraint practices heretofore discussed under 
the Munn analysis, for it has been indicated 
that monopolies and restraints are at the foun- 
dation of the ‘‘affected’’ doctrine. 
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THE FACT THAT 29 PER CENT OF THE LABOR FORCE IN 
THIS NATIONAL EMERGENCY IS COMPRISED OF WOMEN 
FOCUSES ATTENTION ON THE EFFORTS TO PASS LEGIS- 
LATION COMPELLING EQUAL PAY FOR EQUAL WORK 


Equal - Pay - for-Equal- Work Legislation 





ECENTLY a subcommittee of the 

House of Representatives Committee 
on Education and Labor reported: “It is 
the sub-committee’s considered opinion, on 
the basis of the record before it, that at 
the present time discriminatory wage prac- 
tices based on sex exist on a widespread 
scale.”* Since the beginning of the Indus- 
trial Revolution in America women workers 
have commonly been paid lower wage rates 
than men. This has been true even in cases 
where men and women have done the same, 
or comparable, work. 


Investigations conducted during the first 
world war revealed that women’s wages 
were at that time from 25 to 50 per cent 
below those of men. During the second 
world war the Women’s Bureau found 
widespread inequality between the wages 
paid men and women war-workers. In the 
small arms and artillery plants entrance rates 
were found to be at least ten cents higher 
for men than for women, although many 
of the jobs were the same for both sexes.’ 
In some large war plants the Women’s 
Bureau found that women instructors were 
receiving 60 cents an hour, aithough the 
men workers they were instructing were 
paid 70 cents an hour. Shortly after the 
close of the war the Women’s Bureau 
found, in a study of the earnings of men 
and women classified in the same jobs, that 
“in all but one of the 27 important classifi- 


cations in which both men and women were 
employed, men still had higher straight- 
time hourly earnings, the differentials rang- 
ing on a national basis from four cents to 
twenty-six cents.” * 

The reasons for the continuance of a 
double standard of wage payments, even 
during war or partial mobilization, are 
deeply rooted in custom and _ tradition. 
Women workers during the early years of 
industrialization were a comparatively weak 
group, willing to take what pay they could 
get in order to gain acceptance as indus- 
trial workers. They were inclined to regard 
their jobs as temporary stop-gaps before 
marriage, and thus they gladly accepted 
work at pay rates that men scorned. The 
tradition of lower pay for women became 
firmly established, and it has persisted 
through the years. Until comparatively 
recently the lack of unionization among 
women workers tended to perpetuate lower 
wage standards. Furthermore, women work- 
ers as a group have been less aggressive, 
less inclined to protest against low wages. 
The turnover among women workers is 
higher than for men, and hence many 
women are not in gainful employment long 
enough to develop a strong, organized 
pressure for higher wages. 

The present national emergency, has 
again brought the question of equal pay into 
prominence. The employment of nearly 19 





1 Report of the Special Subcommittee to the 
Committee on Education and Labor on H. R. 
1584, House of Representatives, 8ist Congress, 
2d Session, 1950, p. 7. 

2United States Department of Labor, 
Women’s Bureau, Bulletin No. 194, Your Ques- 
tions as to Women in War Industries (1942), 
pp. 7, 8. 
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% Statement of Miss Frieda S. Miller, Direc- 
tor, Women’s Bureau, United States Depart- 
ment of Labor, before the Subcommittee of the 
Senate Committee on Education and Labor, in 
support of S. 1178 (October 29, 1945). 
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million women—29 per cent of the entire 
labor force—which approaches the peak 
levels of the second world war, has stimu- 
lated renewed effort to secure federal and 
state legislative action to compel equal pay 
for equal work.* Advocates of such legis- 
lation have pointed out the fundamental 
justice of the equal-pay principle in situ- 
ations where the work of men and women 
is of commensurate quantity and quality. 
Furthermore, there is the deleterious effect 
of the undercutting of established wage 
standards by women workers. Inexperi- 
enced women accept lower wage rates, will- 
ingly or unwillingly, and thereby under- 
mine the wage structure. Equal pay for 
equal work affords greater wage and job 
security for men as well as women. It 
discourages employers from replacing men 
with women at lower rates. Finally, as 
summarized by the subcommittee of the 
House Committee on Education and Labor, 
“discriminatory wage practices based on sex 
are found to cause labor disputes, depress 
wage and living standards of employees of 
both sexes, injure living standards of per- 
sons dependent on such employees for sup- 
port, and prevent maximum utilization of 
available labor resources.” ° 


The findings of recent research, more- 
over, indicate that an increasing economic 
burden is carried by women workers. The 
evidence reveals that an appreciable ma- 


jority of the women in gainful employment 
support dependents as well as themselves 
and that mearly 20 per cent are the sole 
support of their households. A study by 
the Women’s Bureau of 13,000 employed 
women in 1944-1945 revealed that 84 per 
cent worked to support others as well as 
themselves.£ Furthermore, economic need 
forces women to remain in gainful employ- 
ment far longer now than a generation ago. 
In February, 1950, 53.4 per cent of the 
employed women in the United States were 
35 years of age or over, while in 1900, only 
a quarter of women workers were in that 
age group." The records show, moreover, 
that the industrial output and efficiency of 
women workers are as satisfactory as those 
of men where the individual worker is prop- 
erly suited to the job and the conditions 
of work are adequate. 


Equal Pay on the Federal Level 


During the first world war, the principle 
of equal pay for equal work was given 
recognition by the National War Labor 
Board, which applied the policy in more 
than 50 cases. In most industries, how- 
ever, women’s wages remained from 25 to 
50 per cent below those of men, even when 
comparable work was done by both sexes. 
Sentiment in favor of equal pay was not 
strong enough, nor were women sufficiently 
organized to see to it that the War Labor 
Board’s policy was carried out in practice. 

After the first world war the principle 
of equal pay was acknowledged in several 
outstanding examples of federal labor legis- 
lation. Under the National Recovery Ad- 
ministration the payment of a lower wage 
to women than to men was held to be a 
practice leading to unfair competition in 
industry. The Fair Labor Standards Act of 
1938 specified certain minimum basic wage 
rates, but with no distinction as to sex. In 
one section of the act machinery was cre- 
ated to fix higher minimum rates than the 
basic minimum, and it was stated that no 
classification was to be made “under this 
section on the basis of age or sex.” 


After the beginning of the second world 
war when women workers started to crowd 
into industry, the question again came into 
prominence. The major trade unions incor- 





* The increasing importance of women in the 
economy is strikingly illustrated by the fact 
that between 1900 and 1950 the number of men 
in employment increased less than 100 per cent, 
while the number of women in employment 
increased 200 per cent. 

5 Report of the Special Subcommittee to the 
Committee on Education and Labor on H. R. 


Equal Pay for Equal Work 


1584, House of Representatives, Sist Congress, 
2d Session, 1950, p. 1. 

*United States Department of Labor, 
Women’s Bureau, Movement for Equal Pay 
Legislation in the United States (1950), p. 4. 

™ Work cited in footnote 6, p. 5. 
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porated equal-pay clauses in their contracts. 
Labor groups and women’s organizations 
initiated a campaign to secure a national 
policy in favor of equal pay for equal work. 
Pressure was brought to bear on the War 
Labor Board, and in 1942 the board issued 
a ruling establishing the equal-pay prin- 
ciple. In September, 1942, the board upheld 
the principle of equal pay in two important 
opinions.’ In both cases the Board directed 
that an equal-pay clause be included in the 
union agreement. In one of these cases, 
involving the General Motors Company, 
the Board declared that it “accepted the 
general principle that wages should be paid 
to female employees on the principle of 
equal pay for equal work. There should 
be no discrimination between employees 
whose production is substantially the same 
on comparable jobs.” In plants which con- 
tinued to discriminate against women, how- 
ever, it was necessary to take the case to 
the War Labor Board for a ruling requiring 
the employer to pay equal wages for equal 
work. Thus, even though the War Labor 
Board had taken a stand in favor of equal 
pay, many plants still continued to violate 
the principle. 


A federal equal-pay law has been intro- 
duced in each session of Congress since 
1945. The AFL and CIO, and such national 
women’s organizations as the Federation 
of Business and Professional Women, the 
League of Women Voters, the American 
Association of University Women and the 
General Federation of Women’s Clubs, have 
united in support of the federal bill. The 
proposed federal law for equal pay for equal 
work seeks to eliminate discriminatory 
wage practices based on sex by making it 
unlawful for any employer “engaged in 
commerce or in transactions or operations 
affecting commerce” (1) to pay wages to a 
female employee at a lower rate than that 
paid to any male employee for work of 
comparable quality or quantity and (2) to 
discriminate against any employee for giv- 
ing assistance in the enforcement of the 
act.” The administration of the act is vested 
in the United States Department of Labor, 
with appropriate authority to appoint per- 
sonnel, utilize services, make expenditures, 


conduct surveys and investigations, and 
make rules and regulations. In spite of the 
support of organized labor and the women’s 
clubs, however, the proposed federal equal- 
pay law has not yet advanced beyond the stage 
of Congressional committee consideration. 


State Equal-Pay Laws 


It is on the state level that the women’s 
organizations and labor groups have been 
successful in securing the enactment of 
equal-pay laws. Twelve states and the 
Territory of Alaska have now adopted such 
legislation. Michigan was the first state to 
pass such a law, in 1919,” followed by 
Montana in the same year™ After more 
than two decades Illinois and Washington 
adopted equal-pay legislation in 1943." In 
New York a law of this type was passed 
in 1944." in Massachusetts in 1945,” in 
Rhode Island in 1946” and in Pennsylvania 
and New Hampshire in 1947.* Maine, Con- 
necticut, California and Alaska passed their 
laws in 1949." 


Pressure for equal-pay laws in these 
twelve states and the Territory of Alaska 
came largely from two sources: labor 
groups and women’s organizations. The 
United States Women’s Bureau has aided 
the movement by drawing up a model state 
equal-pay bill. The more recent state laws 
are obviously patterned after the model 
bill drawn up by the Women’s Bureau. 


The 13 equal-pay laws vary as to the 
kinds of workers and occupations covered. 
The Alaska, California, Connecticut, Maine, 
Montana, Pennsylvania and Washington 
laws have the broadest coverage. In Wash- 
ington, for example, the law applies to 
“any employer . employing both 
males and females,”™ and in Montana to 
“any person, firm, state, county, municipal, 
or school district, public or private corpo- 
ration” employing women “in any occupa- 
tion or cailing within the State of Montana.” ” 
The New York, Massachusetts, New Hamp- 
shire and Rhode Island laws also have 
broad coverage, including “any person em- 
ployed for hire by an employer in any lawful 
employment,” but excluding persons en- 





8 National War Labor Board Mimeographs: 
“Order and Opinion in Brown and Sharpe 
Case,’’ September 25, 1942; ‘‘Order and Opinion 
in General Motors Cases,"’ September 26, 1942. 

*See H. R. 1584 and H. R. 2438, 8ist Con- 
gress, 2d Session, May 17-19, 1950. 

1% Act 328, Sec. 556, Public Acts of Michigan, 
1931, re-enacting Act 239, Public Acts of 1919. 

11 Laws of 1919, Ch. 147, Sec. 1. 

2 Tilinois Laws of 1943, Vol. I, p. 793; Wash- 
ington Laws of 1943, Ch. 254, Sec. 17-1. 


580 


1%3 New York Laws of 1944, Ch. 793. 

1% Massachusetts Laws of 1945, Ch. 584. 

%3 Rhode Island Laws of 1946, Ch. 592. 

% Pennsylvania Acts of 1947, Act 544; New 
Hampshire Laws of 1947, Gh. 193. ., 

17 Maine Public Laws of 1949, Ch. 262; Cali- 
fornia Laws of 1949, Ch. 804; Connecticut Acts 
of 1949, Public Act 287; Alaska Session Laws of 
1949, Ch. 29. 

18 Laws of 1943, Ch. 254, Sec. 17-1. 

%® Laws of 1919, Ch. 147, Sec. 1. 


August, 1951 @ Labor Law Journal 

















gaged in domestic service, farm workers 
and employees of religious, charitable, sci- 
entific, literary or educational nonprofit or- 
ganizations. New Hampshire also excludes 
from coverage temporary or seasonal em- 
ployment. The Illinois and Michigan laws, 
in contrast, cover only workers employed in 
manufacturing. The Illinois law, with the 
smallest coverage of all, applies only to em- 
ployers of “six or more persons . . . em- 
ploying both males and females in the 
manufacture of any article.” ” 


The enforcement of the equal-pay laws in 
the majority of the states is through com- 
plaint by an employee to the state labor 
department. In New York, for example, 
the Equal Pay Bureau, a unit within the 
Department of Labor, is responsible for the 
administration of the statute and makes an 
investigation of each complaint. The em- 
ployer and employee are given an opportunity 
to be heard, either during the investigation 
or at a hearing held by the department, 
An aggrieved employee may assign her 
claim for collection to the Industrial Com- 
missioner. The commissioner may take 
assignments of such claims and sue em- 
ployers on these assignments. An em- 
ployee also has a right of civil action against 
an employer who violates the statute, to 
recover the difference in pay measured by 
the differential. When an employer violates 
the law the Industrial Commissioner may 
recover in a civil action $50 for each offense, 
payable to the state, or may institute crimi- 
nal proceedings. A conviction in a criminal 
action subjects the employer to a fine up to 
$10,000 or to imprisonment up to one year, 
or both such fine and imprisonment.” 


In Washington, the Division of Women 
and Minors of the State Department of 
Labor and Industries is charged with the 
enforcement of the law. When a complaint 
is received, the division has power to deter- 
mine whether or not there has been discrimi- 
nation on the ground of sex. In conducting 
its investigation the division makes an in- 
spection of the jobs involved, and then, 
“through hearings between the employees 
and witnesses and the employer with his 
witnesses,” standards are established in 
order to determine what constitutes “equal 
work.” If after an investigation the deci- 
sion is given in favor of the employee and 
the employer refuses to make an adjust- 


ment, the complainant may then take the 
case into the courts and endeavor to re- 
cover in a civil action the full amount of 
compensation. With respect to the latter 
provision the Labor Commissioner of Wash- 
ington states: “Women must file a civil suit 
against the employer for recovery, as the 
State cannot file suit. In this respect our 
law is weak and needs revision.” ™ 


In Rhode Island, on the other hand, the 
enforcement of the law is not dependent 
upon complaints. Field workers of the 
Division of Women and Children of the 
State Department of Labor make “routine 
inspections throughout an entire industry. 
When payrolls are checked for evidence of 
violations of minimum wage, child labor, 
etc., the inspector at the same time checks 
for compliance with the equal pay law.” ™ 


In the model equal-pay law drawn up by 
the Women’s Bureau considerable emphasis 
is placed upon enforcement provisions. Sec- 
tion 2 of the model law specifically charges 
the Commissioner of Labor with the duty 
of carrying out the provisions of the act. 
The commissioner and his agents are to 
have the “right to enter places of employ- 
ment, to inspect payrolls, to compare char- 
acter of work and operations on which 
employees are engaged, to question employees, 
and to take such other action as is reason- 
ably necessary to determine compliance with 
the Act.” Section 3 continues: “At the re- 
quest of any employee paid less than the 
wage to which he is entitled under this Act, 
the Commissioner may take an assignment 
of such wage claim in trust for the assign- 
ing employee and may bring any. legal ac- 
tion necessary to collect such claims. .. . 
The Commissioner shall have the power to 
join various claimants against the employer 
in one cause of action.” 


Problems of Administration 


Since the equal-pay principle depends upon 
whether women perform identically or sub- 
stantially the same work as men, with the 
same quality and quantity of productivity, 
many problems inevitably arise in the ad- 
ministration of such laws. For example, an 
employer who wishes to violate an equal- 
pay law may introduce minor changes in a 
job when a woman replaces a man. The 





2 Laws of 1943, Vol. I, p. 792. 

71 Penal Law, Secs. 1272 and 1275. 

2 This statement was made in response to a 
questionnaire sent te the state labor depart- 
ments in April, 1948, by Mrs. Lois Black Hun- 
ter, Deputy Industrial Commissioner, New York 
State Department of Labor. 
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woman worker may produce as much as 
the man whom she replaced, but the em- 
ployer may contend that various changes 
and adjustments have had to be made be- 
cause the new worker is a woman. Pos- 
sibly benches or machines have had to be 
raised or lowered to reduce the amount of 
lifting, or new fixtures have been installed 
in order to lighten the work. Hence, ac- 
cording to the employer, it is no longer 
“equal work,” and the woman does not de- 
serve pay equal to that of the man who 
formerly had the job. 


To avoid such evasions of the law the 
state labor departments must establish 
standards as to what constitutes “equal 
work.” Is the employer using a slight or 
inconsequential change in the job content 
to justify a wage differential against women? 
Such a question requires a careful analysis 
of job content and job evaluation and the 
determination of general standards to be 
followed in the application of the law. The 
New York State Industrial Commissioner 
has applied the following rules in interpret- 
ing the New York law: “(1) Where the job 
content is the same, a differential in the 
rate of pay between men and women con- 
stitutes discrimination; (2) Where the job 
content is different, a differential in rate of 
pay does not constitute discrimination, even 
though the skill, training and experience in 
both jobs are comparable; (3) A factor 
other than sex on which a differential in pay 
between employees is based, must be a sub- 
stantial factor based in good faith, to permit 
such a differential under the law; (4) Where 
the job content is the same, but the man 
has an additional skill which the woman 
does not have, and such additional skill is 
madé use of by the employer whenever the 
occasion arises, a higher rate may be paid 
to the man if such available additional skill 
warrants a higher rate.” ™ 


The New York Department of Labor 
reports that “upon receiving notice of an 
alleged violation of the equal pay law, the 
Labor Department’s wage analyst or ad- 
ministrator goes to the plant or office or 
shop, examines the company’s books and 
analyzes the job content in question. After 
a review of the findings he informs the em- 
ployer whether a violation exists and how 
compliance can be achieved. Both the 
employer and complainant are given an 
opportunity to be heard, either during the 


investigation or at a hearing held by the 
Labor Department.” * 


The United States Women’s Bureau has 
published a list of suggested criteria for 
administering equal-pay laws. The follow- 
ing, states the bureau, should not be con- 
sidered justifiable bases for differentials 
in rates: * 


(1) Factors related to job performance 
and duties, such as: 

(a) Job classifications that actually re- 
flect no differences or only minor differ- 
ence in effort required (for example, light 
and heavy); 

(b) Slight or inconsequential differences 
in duties, effort and responsibilities (“made 
differences”) which could be performed by 
women as well as men if included in their 
assignment of duties; 

(c) Theoretical “availability” for other 
types of work that is rarely if ever required 
in actual job performance; 

(d) Differences in training not reflected 
in job performance; 


(e) Additional supervision or service 
(human or mechanical) where it does not 
increase unit labor cost. 


(2) Factors related to hours and rates 
and working conditions, such as: 

(a) Minor differences in working con- 
ditions; 

(b) Provision of additional facilities 
such as toilets and rest rooms, whether or 
not required by law; 

(c) Legal restrictions on hours, require- 
ments for rest and lunch periods; 

(d) Voluntary plant practices and poli- 
cies which provide better working condi- 
tions for women than for men. 


(3) Other factors, such as: 

(a) Personal characteristics not related 
to job performance; 

(b) Absenteeism; 

(c) Agreements between unions and 
management which permit lower rates for 
women. 


In a number of states, including New 
Hampshire, New York, Massachusetts, 
Pennsylvania, Rhode Island and Washing- 
ton, the state laws contain provisions to 
the effect that a differential in pay between 
employees based on a factor or factors 





*% New York State’s Equal Pay Law, Back- 
ground and Interpretations (Department of 
Labor, 80 Centre Street, New York City), p. 3. 

% Hearings Before a Special Subcommittee of 
the Committee on Education and Labor on 
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other than sex shall not constitute discrim- 
ination within the meaning of the statute. 
Thus, in Pennsylvania, different rates of 
pay are permissible between men and 
women on the basis of “seniority, experi- 
ence, training, skill, or ability or differences 
in duties and services performed, or differ- 
ence in the shift or time of the day worked 
or any other reasonable differentiation ex- 
cept sex.” ™ 


Illustrative Cases 


Approximately a third of the cases in- 
vestigated in New York State were found 
to have no basis for complaint because of 
actual differences in job content. Illustra- 
tive of the type of complaints arising under 
the equal-pay laws are the following cases 
reported by the New York State Depart- 
ment of Labor: 


(1) Advertising Agency.— Facts: An 
advertising agency employed a male and a 
female copywriter, both of whom performed 
the same type of work for one of its ac- 
counts. The woman copywriter received 
$10 less a week than the man. She claimed 
that the differential in pay was due to the 
fact that there was a close relationship 
between her fellow-worker and-her employer. 

Disposition: Investigation showed no dif- 
ferences-in job content. The male worker 
was a nephew of the employer. The labor 
department decided that there was discrim- 
ination under the equal-pay law. 


(2) Laundry.— Facts: A laundry em- 
ployed Several women and one man as sort- 
ers. The male sorter received $5 more a 
week in his pay envelope than did the 
women although his duties were identical 
with theirs. The employer stated that he 
paid the man more because he was married 
and had a family to support and the women 
were single with no dependents. 


Disposition: The employer was advised 
that he must pay the women the same 
amount as the men since the personal cir- 
cumstances of the worker did not consti- 
tute a legal factor justifying a differential 
in pay. 

(3) Law Office.—Facts: A law office em- 
ployed two male and three female stenog- 
raphers.. The male stenographers were 
paid $40 a week; the female stenographers 
received an average of $3 a week less. 
They claimed ‘that they were doing the 
same work as the men. The employer 
showed that the men were used to tran- 


scribe documents and correspondence re- 
quiring a background of legal knowledge, 
whereas the women were used for routine 
correspondence only. 


Disposition: No violation of the equal- 
pay law was involved because of the differ- 
ence in job content and the additional skill 
and knowledge required of the male workers. 


(4) Beauty Shop.—Facts: A beauty shop 
employed two male and four female workers. 
These workers were all described as “hair 
stylists” and their duties and hours of labor 
differed in no respect. The women re- 
ceived $20 a week less than the male work- 
ers. The employer claimed that the men 
possessed higher skills, better salesmanship 
and had larger individual followings. Rec- 
ords of the company proved that the women 
were called upon to perform the same du- 
ties, calling for the same degree of skill, 
and that their individual clienteles were 
equally large or larger and their salesmanship 
if anything was superior to that of the men. 

Disposition: The employer was adjudged in 
violation of the equal-pay law since all the 
evidence presented showed the job content 
was identical and the skill and versatility 
of the female workers equal if not superior 
to that of the male workers. Restitution 
of differential was ordered. 


(5) Bookseller—Facts: A bookseller had 
two employees, and paid the male employee 
$30 more a week than the female employee. 
The woman claimed that her work was 
identical with that of her fellow-employee 
since they both sold books. The employer 
stated that the male employee was more 
valuable to him since he was an expert in 
rare books and first editions and took over 
all sales of these two types of books. 


Disposition: No discrimination was found. 
The superior knowledge and availability of 
the male worker for general and specialized 
selling was the factor justifying the differ- 
ential in pay. 


Court Cases 


Very few cases have been taken to the 
courts under the state equal-pay laws. 
Since the adoption of the law in Montana 
in 1919, no case has come up in the courts. 
In Michigan only one court action has 
arisen under the law, a case involving 29 
women employees of a General Motors 
plant in Lansing. In April, 1938, suit was 
started by one Florence St. John and 28 
other women to recover the difference be- 





*™ Pennsylvania Acts of 1947, Act 544. 
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tween wages paid them and to men engaged 
in similar employment at the General Mo- 
tors plant. The General Motors Corpora- 
tion filed a bill for injunction against 
enforcement of the law on the ground that 
it was unconstitutional. In 1940, the Michi- 
gan Supreme Court declared the statute 
constitutional. The court held that the law 
was not arbitrary, confiscatory or discrim- 
inatory.™ In May, 1942, the Michigan Cir- 
cuit Court awarded back wages totaling 
$55,690 to the 29 women, on the ground 
that the work of the women was identical 
or substantially similar to that performed 
by the men and that the differentiation in 
wages was on the basis of sex only. 


In New York State, in only one out of 
hundreds of cases has the employer re- 
fused to comply with the orders of the 
labor department. In the case of Edward 
Corsi, Industrial Commissioner v. Bentley 
Stores Corporation (1947), the question in- 
volved a saleswoman in a small department 
store in New York City. The complainant 
contended that her work was substantially 
the same as that of salesmen in adjoining 
departments, although she was paid less. 
The Industrial Commissioner, after investi- 
gation, ruled that there was discrimination 
and ordered the employer to make restitu- 
tion. The employer refused to obey, and 
the case was taken to the courts for deci- 
sion. The New York City Municipal Court 
dismissed the complaint on the ground that 
the labor department had failed to prove 
the fact of discrimination because of sex. 
The case was then appealed, and on appeal 
was dismissed with “no comment.” 


Conclusions Derived from Experience 
with State Legislation 


One of the problems encountered in the 
administration of state equal-pay laws has 
been the lack of information about such 
legislation on the part of the general public. 
A survey of over 1,500 employers in one 
large city in New York State, three years 
after the law went into effect, revealed that 
nearly two thirds of the employers were 
unfamiliar with the law.” Other surveys 
in New York State indicated a similar situ- 
ation. Smaller employers and “white 
collar” establishments generally, it was 
found, knew little about the law. Some of 
the labor departments have recognized the 
necessity for a state-wide program of edu- 


cation to gain support for the law. The 
labor department of New York State, as 
an adjunct to its enforcement program, has 
engaged in an effort to familiarize the pub- 
lic with the law through radio programs, 
surveys conducted by university students, 
programs before women’s clubs and civic 
organizations, meetings and conferences 
with employer associations and unions, and 
the appointment of local committees of citi- 
zens to act as “receiving stations” for infor- 
mation about the administration of the 


‘statute. An explanatory pamphlet has been 


sent to thousands of employers, employees, 
unions and civic organizations... The League 
of Women Voters and the Federation of 
Business and Professional Women have 
assisted in the task of educating the public 
concerning the law. 


Experience in the 12 states and Alaska 
indicates that a primary requirement for 
the successful operation of equal-pay legis- 
lation is the vesting of enforcement re- 
sponsibility in a specific administrative 
agency. This agency must have sufficient 
personnel to investigate complaints and to 
make the analysis of job content usually 
involved in such investigations. When in- 
vestigations are adequately conducted it is 
rarely necessary to resort to court action 
to secure compliance with the law. On the 
other hand, in some of the states the equal- 
pay measure comprises merely a general 
declaration of law, without specifically 
directing the Department of Labor or any 
other state administrative agency to estab- 
lish rules and standards for enforcement. 
In Illinois, for example, the state labor de- 
partment has not been given any power 
or responsibility for enforcement and thus 
has taken no action under the law. When 
enforcement is left to court action insti- 
gated by aggrieved employees, the law is 
likely to amount to little in practice. No 
rules or standards regarding what is meant 
by “equal work” have been established by 
an administrative agency, and the resulting 
uncertainty makes it more difficult for an 
aggrieved person to secure redress. In the 
absence of standards the courts are likely 
to flounder in the confusion involved in de- 
ciding what is or is not “equal work” in 
each specific case. 


On the whole, the evidence indicates that 
in most of the states there have been com- 
paratively few complaints arising under the 
equal-pay laws. In Pennsylvania, for ex- 





% General Motors Corporation v, Read, et al., 
3 LABOR CASES f 60,054, 294 Mich. 558, 130 
A. L. R. 429 (1940). 
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ample, the number of complaints has av- 
eraged approximately 35 a year.” The 
labor departments of Massachusetts, New 
Hampshire, Pennsylvania, Rhode Island 
and Washington stated, in response to a 
questionnaire, that complaints have been 
few in number because of the many excep- 
tions possible under the law. According 
to the labor department of Massachusetts, 
“the exemptions make the present law in- 
effective.” The labor department of Rhode 
Island stated that the law does not apply 
“if one worker is considered more valuable 
than the other worker due to his availabil- 
ity for the work, a difference in seniority, 
experience, training, skill or ability, or oc- 
casional differences in services performed 
or any other reasonable differentiation other 
than difference in sex. Because of these 
many limiting provisions there are rela- 
tively few instances found where the situ- 
ation is a violation of the Act. Some of 
these provisions enable an emplcyer to pay 
a woman worker a lower rate even though 
she is doing the same work as a male em- 
ployee. The phrase authorizing differen- 
tials based on ‘any other reasonable 
differentiation’ provides a particularly wide 
loophole.” ™ 


The following section of the California 
law is illustrative of the broad exceptions 
which can be used to defeat the major 
purpose of the law: “Section 1. No em- 
ployer shall pay any female in his employ 
at wage rates less than the rates paid to 
male employees in the same establishment 
for the same quantity and quality of the 
same classification of work; provided that 
nothing herein shall prohibit a variation 
of rates of pay for male and female em- 
ployees . . . based upon a difference in 
seniority, length of service, ability, skill, 
difference in duties or services performed, 
whether. regularly or occasionally, differ- 
ence in the shift or time of day worked, 
hours of work, interruptions of work for 
rest periods, or restrictions or prohibitions 
on lifting or moving objects in excess of 
specified weight or . . . other reasonable 
differentiation, factor or factors other than 
sex, when in good faith based upon such 
differences, factor or factors.” ® 


In some states the enforcement officials 
have expressed the opinion that the laws 


should be amended to eliminate the excep- 
tions which serve as loopholes in the ad- 
ministration of the legislation. According 
to the labor department of Rhode Island, 
the weakness of the present law lies in 
“the many provisions which state reasons 
for paying a differential. The law can be 
improved by amendment eliminating all the 
exceptions now contained in the Act, and 
leaving a provision permitting differentials 
only when based on a seniority or merit 
increase system.” ™ 


The suggested bill of the Women’s 
Bureau contains no list of exceptions. The 
model bill of the bureau provides for equal 
pay not only when the work of men and 
women is the same but when it is com- 
parable or when comparable skills are in- 
volved. Section 1 states: “No employer 
shall discriminate in any way in the pay- 
ment of wages as between sexes, or shall 
empioy any female in any occupation in 
this state at salary or wage rates less than 
the rates paid to male employees for work 
of comparable character or work on com- 
parable operations.” 


The Women’s Bureau has warned against 
the incorporation in equal-pay laws of the 
catch-all phrase “any other reasonable dif- 
ferentiation.” According to the bureau, “this 
is an all-inclusive invitation to the ingenuity 
of unscrupulous employers to find ways of 
evading their obligations under the law. 
Conceivably even differences based on phy- 
sical characteristics or on size of family 
could be made under this proviso. At the 
very least, it creates confusion as to what 
the law really does require.” Furthermore, 
states the bureau, “avoid writing into the 
law any list of grounds justifying wage 
differentiais. It is not necessary to list 
grounds on which wage differentials are 
permitted because the Bill applies only to 
differentials based on sex.”™ On the other 
hand, the Women’s Bureau points out that 
differences in pay based-on job content, 
seniority or merit increases, which are 
equally available to both sexes, are not 
discriminatory and hence do not come with- 
in the terms of the equal-pay law. 


The opinion seems to prevail in a num- 
ber of the state labor departments that the 
importance of equal-pay legislation lies 
primarily in its educational value. As the 





*® This statement was made by the head of 
the Bureau of Women and Children, Pennsyl- 
vania State Department of Labor and Industry, 
in response to a questionnaire, on March 9, 
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New York State Department of Labor has 
expressed it: “Through the Equal Pay 
Law the Legislature has placed itself on 
record against discrimination in wages on 
account of sex, and thus has served to 
influence the thinking of the public.” Thus, 
the general policy declared in equal-pay 
legislation can be of influence in promoting 
the concept of equality in wage rates 
among workers, both men and women. 


One of the problems encountered in 
equal-pay legislation stems from the fact 
that, in general, women in business and 
industry are not working in the same jobs 
as men. The basic inequality “in women’s 
wages as compared with men’s wages lies 
in the establishment of rates for jobs which 
are women’s jobs, at lower levels than those 
established for the jobs for which men are 
hired.”* Equal-pay legislation does not 
provide a remedy for this situation. 


An argument frequently raised against 
equal-pay legislation is the contention that 
if women are paid equal wage rates with men 
they will as a consequence lose their jobs. 
This result has not followed the adoption 
of state equal-pay laws, nor does the history 
of minimum wage legislation for women 
bear this out. The statistics show an in- 
crease both in the number and proportion 
of women workers in those states which 
have had equal-pay legislation for five years 
or more. 


Equal Pay 
as an International Problem 


On the international scene the principle 
of equal pay has been incorporated in the 
Declaration of Human Rights of the United 
Nations. The United Nations Commission 
on the Status of Women has begun an 
effort to mobilize international opinion in 
favor of equal pay through a world survey 
of conditions and an open discussion of the 
facts. In most countries, however, a great 
amount of educational work will have to be 
done before there is public acceptance of 
the equal-pay principle. Even in Great 
Britian a woman in the Civil Service auto- 
matically receives about two thirds the 
salary given to a man for the same position, 
although there are no sex restrictions on 
taking the entrance examinations or recetv- 
ing an appointment. 





LABOR MAN WITH PRICE OFFICE 


John K. Meskimen, a member of the 
Brotherhood of Railway Clerks, on the rec- 
ommendation of the United Labor Policy 
Committee, was inducted July 10 as spe- 
cial assistant to Price Stabilization Direc- 
tor Michael V. DiSalle. Mr. Meskimen will 
maintain liaison between OPS and organ- 
ized labor, keeping labor informed of 
OPS policies and assisting in interpreting 
them to the members of the various unions. 





The United Nations Commission on the 
Status of Women submitted a report in 
favor of the equal-pay principle to the 
Economic and Social Council, which then 
referred the matter to the International 
Labor Organization with the request that 
the latter body propose a recommendation 
or a convention to be submitted to the 
member states for their signature. Soon 
aiter the organization of the ILO in 1919, 
the principle of equal pay was accepted 
and repeatedly reaffirmed at annual con- 
ferences. The question has been placed on 
the agenda for the annual conference of 
the ILO in 1951. If a convention on equal 
pay is passed by this conference, it will 
then come before the legislatures of the 
member governments for approval. If the 
American Congress should affirm such a 
convention, it would then be necessary to 
pass legislation to carry it into effect and 
to report annually to the ILO on how the 
convention is being observed. 


The international implications of the 
equal-pay question were pointed out by the 
Report of the Senate Committee on Labor 
and Public Welfare, with respect to the 
proposed federal equal-pay law, in these 
words: *” “Instances of inequality of op- 
portunity for women which occur in this 
country have been and will continue to 
be avidly seized upon by governments who 
are in opposition to ours to use as propa- 
ganda in campaigns to destroy the con- 
fidence of the people of other countries 
in this nation. As the Senate well knows, 
the issue of equal pay for women has been 
exploited repeatedly by iron curtain coun- 
tries in international bodies over the past 
several years to embarrass the United States.” 


[The End] 





% State ef Rhode Island, Annual Report of 
the Department of Labor (1948), p. 47. 
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% Report of the Committee on Labor and 
Public Welfare on S. 706, Report No. 2263, Sen- 
ate, 8lst Congress, 2d Session, 1950, pp. 2-3. 
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From Thornhill to Hanke 


By ARTHUR M. WEIS 


THE PEACEFUL PICKETING- 
FREEDOM OF SPEECH ISSUE 





N MAY 8, 1950, the United States Su- 

preme Court handed down a series of 
opinions* which may have spelled finis to 
the rule set forth in Thornhill v. Alabama’ 
that peaceful picketing is the workingman’s 
means of communication and as such is en- 
titled to the guarantee of freedom of speech 
provided by the First Amendment to the 
Constitution. In the ten-year period between 
the Thornhill case and the Hanke case there 
appeared a line of cases which expanded, 
limited, explained and distinguished the 
Thornhill doctrine. As a result of these hold- 
ings, state court decisions have oscillated 
with pendulum-like motion, sometimes fol- 
lowing the Supreme Court’s tortuous path, 
at other times going directly against the 
current. The object of this article, then, is to 
chart the path that the Court has taken since 
the Thornhill case, determine its present posi- 
tion and locate the positions of various 
state courts relative to the present Supreme 
Court view. In order to analyze the problem 
certain assumptions and classifications must 
be made. Furthermore, it will be necessary 
to sketch in briefly the background to the 
Thornhill decision as an explanation of that 
ruling. 

First, picketing may be defined as an “act 
of patrolling for one or more of several 
diverse objects.” * This picketing may then 
be limited to peaceful picketing, which is 
defined as that picketing which is free from 
violence, coercion and intimidation. The rea- 
son for this limitation is that the Court, in 


PROFESSOR CARL FULDA, RUTGERS 
UNIVERSITY SCHOOL OF LAW, SUG- 
GESTED THE PUBLICATION OF THIS 
THESIS, WHICH HAD BEEN SUB- 
MITTED AS AN LL.B. REQUIREMENT 





the Thornhill case, expressly identified only 
peaceful picketing as free speech and ex- 
cluded all other types. Picketing itself may 
be broken down into two main divisions: 
primary and stranger (secondary). The for- 
mer is that picketing carried on at the main 
employment site by the employees them- 
selves; the latter is that picketing in which 
persons engaged in the picketing have no 
employment relationship with the business 
being picketed. Secondary picketing means 
that the persons picketing have no dispute 
with the person picketed, but a dispute does 
exist between the pickets and their own 
employer, and the establishment being pick- 
eted does business with the pickets’ employer. 
Finally, the object of the picketing may be 
lawful or unlawful. This last classification is 
the most controversial; and, in the final 
analysis, applying this classification to the 
determination of whether or not certain picket- 
ing is the equivalent of free speech results 
in the present ‘status of the Thornhill rule. 

Second, before discussing the Thornhill 
case it would be advisable to refer briefly 
to certain cases upon which the Thornhil/ 





1 Building Service Employees v. Gazzam, 18 
LABOR CASES { 65,764, 339 U. S. 532 (1950); 
International Brotherhood of Teamsters v. 
Hanke, 18 LABOR CASES { 65,763, 339 U. S. 470 
(1950); Hughes v. Superior Court, 18 LABOR 
CASES { 65,762, 339 U. S. 460 (1950). The latter 
case did not involve what is generally referred 
to as a labor dispute. The Court in the Hughes 
case answered the question whether a state 
could enjoin peaceful picketing of a place of 
business, the purpose of which was solely to 
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compel the hiring of Negroes in proportion to 
its Negro customers. A California statute pro- 
hibited coercion of employers resulting in in- 
voluntary employment on racial! lines. 

22 LABOR CASES { 17,059, 310 U. S. 88, 60 S. 
Ct. 736, 84 L. Ed. 1093 (1940); Cf. Carlson v. 
California, 2 LABOR CASES { 17,060, 310 U. S. 
106, 60 S. Ct. 746 (1940). 

’Cf. Professor Sylvester Petro, ‘‘Picketing 
and Freedom of Speech,’’ 1 Labor Law Journal 
675, 676 (June, 1950). 
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decision rested. The leading case of Schenck 
v. U. S.“ set forth the test used to determine 
the extent to which freedom of speech (as 
guaranteed in the First Amendment and 
applicable to the states through the Four- 
teenth Amendment‘) is protected before it 
can be abridged by state action in behalf 
of social order. Mr. Justice Holmes, in his 
opinion, stated: 


“The question in every case is whether 
the words used are used in such circum- 
stances and are of such a nature as to create 
a clear and present danger that they will 
bring about substantive evils that . . . [the 
state] has a right to prevent.” * 


Senn Case 


Three years before the Thornhill decision 
was handed down, the Senn case" was de- 
cided. This case was relied on by Mr. 
Justice Murphy in his opinion in the Thorn- 
hill case. The facts in the Senn case are as 
follows: Senn had a small business of tile 
contracting in which he employed a few 
helpers. The union attempted to come to 
some agreement with Senn whereby the 
helpers would be unionized and Senn, him- 
self, could not do any work. Under these 
‘conditions Senn refused to sign the agree- 
mént. The union then proceeded peacefully 
to picket Senn’s place of business, where- 
upon Senn applied for an injunction against 
the picketing. The state courts refused to 
issue an injunction. The Supreme Court 
affirmed the holding of the state court, Mr. 
Justice Brandeis saying at page 478: 


“Members of a union might, without 
special statutory authorization by a state, 
make known the facts of a labor dispute, 
for freedom of speech is guaranteed by the 
Federal Constitution., The State may, in the 
exercise of its police power, regulate the 
methods and means of publicity as well as 
the use of the public streets.” 


There has been much debate since Justice 
Brandeis made that statement as to whether 
he was alluding to picketing and publicity as 
being the equivalent of free speech, or 
whether he was referring to publicity only. 


There is some merit to the argument that 
picketing is merely “a method or means of 
publicity” and as such is subject to regula- 
tion by the state through its police powers. 
Determining whether peaceful picketing and 
publicity are an identity or whether peaceful 
picketing is a means of publicity is quite 
important. A state, by statute, may regu- 
late the methods and means by which a 
man may express his views—a state may 
regulate a person’s expression of his views. 
But the test applied in each case is different. 
The former, the writer suggests, is a due- 
process-of-law question where the test is 
reasonableness. The latter is a free-speech 
question where the test of the Schenck case 
is applicable, that is, “clear and present 
danger.” 


In 1940 the Supreme Court, in the Thorn- 
hill case, decided that peaceful picketing was 
the equivalent of free speech.* Thornhill 
was convicted of violating an Alabama stat- 
ute which made it a misdemeanor, among 
other things, to picket a place of business 
for the purpose of keeping customers or 
workers away. The facts showed that 
Thornhill had been in a picket line and had in- 
duced an employee not to work. The 
picketing was carried on without violence. 
Mr. Justice Murphy in his opinion said: 


“But no clear and present danger of de- 
struction of life or property or invasion of 
the right of privacy, or breach of the peace 
can be thought to be inherent in the activi- 
ties of every person who approaches the 
premises of an employer and publicizes the 
facts of a labor dispute involving the latter. 
We are nct now concerned with picketing 
en masse, or otherwise conducted which 
might occasion such imminent and aggra- 
vated danger to these interests as to justify 
a statute narrowly drawn to cover the pre- 
cise situation giving rise to the danger.’’® 


It should be noted here that the language 
quoted above was understood by many to 
mean that peaceful picketing could not be 
subject to state control. The circumstances 
would be few when peaceful picketing would 
present a clear and present danger.” The 
rule of the Thornhill case was applied in 
many, many cases involving peaceful! pitketing. 





#249 U. S. 47, eg S. Ct. 247, 63 L. Ed. 470 


'’ DeJonge v. Oregon, 299 U. S. 353, 57 S. Ct. 
255, 81 L. Ed. 278 (1937); Near v. Minnesota, 
_ Ct. 625, 75 L. Ed. 1357 (1981). 

39 


8 Mr. Justice Murphy in his opinion had said: 
“In the circumstances of our times the dis- 


.Semination of information concerning the facts 


of a labor union dispute must be regarded as 
within that area of free discussion that is 
guaranteed by the Constitution.”’ 

* 310 U. S., p. 105. 

1” Milk Wagon Drivers Union et al. v. Meadow- 
moor Dairies, Inc., 3 LABOR CASES { 51,111, 312 
U. S. 287, 61 S. Ct. 552, 85 L. Ed. 836, (1941). 
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AFL v. Swing 


In 1941 the Court, in AFL v. Swing,” ex- 
panded the rule of identification of peaceful 
picketing to include stranger picketing. In 
the Swing case a union of beauticians at- 
tempted unsuccessfully to organize the em- 
ployees of Swing’s beauty shop. The union 
then picketed the shop. Swing sought an 
injunction upon the grounds that the picket- 
ing interfered with his business and the 
freedom of his workers not to join a union.” 
The Illinois courts granted the injunction 
because there was no employer-employee re- 
lationship involved. The Court reversed, 
saying: 


“We are asked to sustain a decree which 
for the purposes of this case asserts as the 
common law of a state that there can be no 
‘peaceful picketing or peaceful persuasion’ in 
relation to any dispute between an employer 
and a trade union unless the employer’s own 
employees are in controversy with him. 


“Such a ban of free communication is in- 
consistent with the guarantee of freedom of 
speech.” * 


Wohl and Ritter Cases 


Stranger picketing came up for review in 
two other important cases soon after the 
Swing case, and special attention should be 
given to some of the language used in these 
decisions. In Bakery and Pastry Drivers v. 
Wohl,* the Court, in its dictum, after re- 
viewing the New York court which had 
enjoined peaceful picketing because it had 
found no labor dispute and therefore no con- 
stitutional rights involved, said: “A state is 
not required to tolerate in all places and all 
circumstances even peaceful picketing by an 
individual.” * 


The second case decided the same day, 
Carpenters and Joiners Union v. Ritter’s 
Cafe,* actually involved secondary picket- 


ing. The facts of the case were, briefly, 
that Ritter was the owner of a restaurant in 
Texas. He contracted with one Plaster, a 
contractor, to build another building about 
a mile and a half away from his cafe. Plaster 
employed nonunion labor, and the carpenters’ 
union thereupon picketed Ritter’s Cafe. The 
Texas court enjoined this picketing, and the 
Court affirmed, stating that: 


“ 
. 


. recognition of peaceful picketing as 
an exercise of free speech does not imply 
that the states must be without power to 
confine the sphere of communication to that 
directly related to the dispute.” 


The Court went on to express the view 
that denial to the states of power to draw 
this line would compel the states to allow 
the disputants in a particular industrial epi- 
sode “to conscript neutrals having no rela- 
tion to either the dispute or the industry in 
which it arose.” “ 


There were four dissents in the Ritter 
case, and all four pointed out that the deci- 
sion in the case was a radical departure 
from the Thornhill rule. And, there is every 
evidence that this was so, for the Court in 
both cases conceded that a state in some 
situations could prohibit peaceful picketing. 
The Court nowhere stated that the “clear 
and present danger” rule would be the test. 
If the object of the injunction issued by the 
Texas court had been the avoidance of con- 
gestion in the streets, then, of course, the 
question would have been one of a substan- 
tive due-process nature. Actually the in- 
junction was aimed directly at suppression 
of the picketing carried on. The Court, in- 
troducing the concept of “conscription of 
neutrals,” flatly stated that it was within the 
power of the state to outlaw such picketing 
as crossed the boundary lines of the indus- 
try in which the dispute arose. Certainly, 
the test applied in such a situation was the 
reasonableness of the boundaries set, and 
the question in such a fact situation would 





(Footnote 10 continued) 


In that case peaceful picketing was carried on 
against a background of violence which included 
bombings, beatings and window breaking. Jus- 
tice Frankfurter, in affirming the injunction 
issued by the Illinois courts, introduced the 
concept of ‘‘acts of picketing in themselves 
peaceful . . . enmeshed with contemporaneously 
violent conduct.’’ 

This appears to be an application of the 
limitation to peaceful picketing which was 
stated in the Thornhill case, that is, a situation 
threatening ‘‘imminent and aggravated danger.’’ 

It is interesting to note, however, that Justice 
Frankfurter in this opinion also intimates that 
it is the prerogative of the state to determine 
whether the courts of the state can issue in- 
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junctions in labor controversies subject to the 
limitations set out in his opinion. This has 
developed into his position in the three cases 
cited in footnote 1. Development has meant 
emphasis on the state’s prerogatives and de- 
emphasis of the limitations. 

13 LABOR CASES { 51,112, 312 U. S. 321, 61 S. 
Ct. 568, 85 L. Ed. 855 (1941). 

2 Precisely the claim made in Building Serv- 
ice Employees v. Gazzam, footnote 1. 

1% Mr. Justice Frankfurter, 312 U. S., p. 325. 

#5 LABOR CASES { 51,136, 315 U. S. 769, 62 
S. Ct. 816, 86 L. Ed. 1178 (1942). 

16 62 S. Ct., p. 819. 

%*5 LABOR CASES { 51,137, 315 U. S. 722, 62 
S. Ct. 807, 86 L. Ed. 1143 (1942). 

17315 U: S., pp. 727-728, 62 S. Ct., p. 810. 
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be anything but a free-speech question.” In 
fact, in the Ritter case, the Court called 
picketing everything but free speech.” 


Angelos and Giboney Cases 


If the trend in these cases had been a 
logical and uniform departure from the 
Thornhill doctrine, the next case to come 
under consideration would be Giboney v. 
Empire Storage and Ice Company.” How- 
ever, one case chronologically must be in- 
serted here, which added to the confusion 
caused by the Ritter decision. In 1943 the 
Court in deciding the case of Cafeteria Em- 
ployees Union v. Angelos,™ repeated the dic- 
tum appearing in the Senn case without any 
reference to any special meaning that that 
dictum might have had. The Court came 
out four-square for everything that had been 
said in the Thornhill case and in the Swing 
case.” 


With the passage of the Taft-Hartley Act 
in 1947, the Court was faced with the diffi- 
cult decision of either expanding the theory 
set out in the Ritter case or striking down 
the act™ as abridging the right of freedom 
of speech. For the Ritter case as it stood 
applied only to secondary picketing which 
crossed industrial boundaries. However, 
the federal courts in a number of decisions ™ 
had determined that the act clearly pro- 
hibited secondary picketing whether or not 
it crossed industrial boundary lines. The 
rule of the Thornhill case as expanded by 
the Swing case now stood diametrically 
opposed to the national labor policy as it 
had been interpreted by the federal courts. 
On the one hand stood the ruling that 
peaceable picketing, whether primary or 


secondary, was protected by the constitu- 
tional guarantee of the First Amendment; 
on the other side of the impasse was the 
express language of a federal statute which 
outlawed secondary picketing. 


The break came when the Court took 
jurisdiction over several cases which raised 
the question as to whether or not peaceful 
picketing could be constitutionally enjoined 
by state courts where the object to be 
*gained by such picketing is unlawful.” If 
the answer were in the affirmative, then, 
without expressly overruling Thornhill v. 
Alabama, the Court could sustain the courts’ 
rulings and consequently the “Taft-Hartley 
Act as interpreted by the federal courts. 
The first case which injected this line of 
reasoning into the problem was Giboney v. 
Empire Storage and Ice Company, decided in 
1949. The situation in the Giboney case was 
much the same as in the Wohl case. The 
union attempted to compel the employer to 
commit certain practices which would have 
been in violation of a Missouri criminal 
statute.” Mr. Justice Black, after holding 
the Missouri statute valid as within the 
police power of the state, and applicable 
against the union, said: 


“No opinions relied on by petitioners [the 
union] assert a constitutional right in 
picketers to take advantzge of speech or 
press to violate valid laws designed to pro- 
tect important interests of society.” ” 


The Giboney case thus made it possible 
to avoid the effects of the Thornhill ruling 
simply by making labor objectives illegal 
under carefully drafted statutes. Thus, 
peaceful picketing could be enjoined if the 
object of the picketing were in violation of 





18 A recent case which involved much the same 
facts as the Ritter case may be found in Holt 
v. Superior Court, 19 LABOR CASES { 66,066, 223 
Pac. (2d) 881, (November, 1950). The court in 
this case relied on both the Ritter case and the 
Hughes case to arrive at its decision. It would 
seem that both Ritter and Hughes have been 
decided on a ‘‘due process of law’’ basis, with 
no question of free speech primarily involved. 

1% Petro, article cited, footnote 3, p. 678. 

20°16 LABOR CASES { 65,062, 336 U. S. 490, 69 
S. Ct. 684 (1949). 

217 LABOR CASES { 51,167, 320 U. S. 293, 64 
S. Ct. 126, 88 L. Ed. 58 (1943). The facts in 
this case and those in the Hanke case, footnote 
1, are practically identical. 

2 The opinion was written by Justice Frank- 
furter. 

361 Stat. 186, 29 USC 141 ff. Title I of the 
National Labor Relations Act as amended by 
the Labor Management Relations Act of 1947, 
Section 8(b) (4). 

*% Printing Specialties and Paper Converters 
Union v. Le Baron, 15 LABOR CASES { 64,879 
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(CA-9, 1948); NLRB v. Wine, Liquor, and Dis- 
tillery Workers Union, 17 LABOR CASES { 65,476 
(CA-2, 1949). 


** For example Section 7 as amended gives to 
employees the right to refrain from engaging 
in labor activities. Section 8 (a) (1) (as to the 
employer) and Section 8 (b) (1) (as to the 
union) make it unlawful to ‘‘restrain or coerce’’ 
employees in the exercise of their rights as 
guaranteed in Section 7. In the light of these 
sections the object of the picketers in the Swing 
case was unlawful. 


*® Missouri Revised Statutes Annotated, Sec. 
8301 (1939): “Combinations in restraint of 
trade declared a conspiracy. Any person who 
shall create, enter into, become a member of, 
or participate in any pool, trust, agreement, 
combination, confederation or understanding 
with any person or persons in restraint of 
trade or competition . . . shall be deemed and 
adjudged guilty ofa conspiracy in restraint of 
trade, and shall be punished as provided in this 
article.”’ 

7 336 U.S., p. 501. 
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any provision of the Taft-Hartley Act. For 
example, Section 8 (b) (4) (A) prohibits 
any labor union from forcing an employer 
or self-employed person to join a labor or- 
ganization. It also restrains the union from 
forcing an employer or any other person “to 
cease using, selling, handling, transporting, 
or otherwise dealing in the products of any 
other producer, processor, or manufacturer, 
or to cease doing business with any other 
person.” Clearly, this section makes illegal 
the precise objects which the picketers were 
attempting to attain in the Senn, Swing, 
Wohl, Ritter™ and Angelos cases. And yet, 
in the Swing and Angelos cases, in particular, 
the picketing carried on was unconditionally 
equated to free speech. 


The contention that a provision in a stat- 
ute such as the Taft-Hartley Act quoted 
above would be sustained under the ruling 
in the Giboney case might be subject to at- 
tack on the grounds that the Giboney case 
applied to a criminal statute. However, the 
Court, the following year, in the three cases 
referred to at the beginning of this article, 
so expanded the ruling as to leave no room 
for speculation as to their present position. 


Gazzam Case 


In Building Service Employees v. Gazzam, 
the employees of a hotel had, in a free and 
fair election, voted not to join the union. 
The union thereupon picketed the employer 
to induce him to force his employees to join 
the union. No criminal statute of the State 
of Washington was involved. The Ccurt 
held that the state court could constitution- 
ally enjoin picketing designed to induce an 
employer to coerce his employees into join- 
ing the picketing union since such coercion 
would violate the statutorily declared public 
policy of the state. 


Hanke Case 


In both the Giboney and Gaszam cases the 
object prohibited was expressly set out in 
state legislation. The Court carried the 
proposition one step further in /nternational 
Brotherhood of Teamsters v. Hanke, another 
Washington case, because no legislation at 
all was involved. The Court approved an 
injunction of the state court against picket- 
ing designed to compel self-employed per- 


sons to convert to a union shop (that is, to 
abide by union regulations as to hours of 
work, when the work should be performed, 
etc.) on the grounds that the Court would 
not interfere with the judicially declared 
policy of the state in striking a balance be- 
tween competing social-economic interests. 
Mr. Justice Frankfurter in his opinion 
stated: 


“[Peaceful picketing] cannot dog- 
matically be equated with the constitution- 
ally protected freedom of speech. Our de- 
cisions reflect recognition that picketing is 
‘indeed a hybrid’... . The effort in the 
cases has been to strike a balance between 
the constitutional protection of the element 
of communication in picketing and ‘the 
power of the State to set limits of permis- 


sible contest open to industrial combatants’.” * 


Hughes v. Superior Court 


Other language used in the Hanke case 
and in Hughes v. Superior Court indicate that 
the Court has departed from its identifica- 
tion of picketing with speech. In the Hanke 
case there is reference to “the element of 
communication in picketing.” But the 
crucial statement by the Court which in one 
paragraph clearly outlines its position was 
made by Mr. Justice Frankfurter in the 
Hughes case, when he said: 


“However geferal or loose the language 
of opinions, the specific situations have con- 
trolled decision. It has been amply recog- 
nized that picketing, not being the equiva- 
lent of speech as a matter of fact, is not its 
inevitable legal equivalent. Picketing is not 
beyond the control of the State if the man- 
ner in which picketing is conducted or the 
purpose which it seeks to effectuate gives 
ground for its disallowance .... Picketing 
when not in numbers that of themselves 
carry a threat of violence may be a lawful 
means to a lawful end.” ® 


The only conclusions that can be drawn 
from these remarks are (1) that the Court 
has completely abandoned the identification 
of picketing with speech as suggested above, 
or (2) that the Court has completely revised 
the test for determining the permissibility 
of the state’s abridgement of the right of 
freedom of speech. The former would be 
the more sound view, although there has 
been occasion to apply the rulings in these 





% The Ritter case was limited to picketing 
across industrial boundaries—Section 8 (b) (4) 
(A), as pointed out above, is all-inclusive. 
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* 70 S. Ct. 773, 775-776. 
70 S. Ct. 718, 721-722. 
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picketing cases to other cases concerned 
with freedom of speech.” 


Proceeding with the analysis of the cases 
to reach the first conclusion it should be re- 
membered that originally the question was 
posed as to whether picketing is publicity 
or whether it is a method of publicity. When 
this question arose immediately after the 
Senn decision, the answer seemed important 
because of the different results attending dif- 
ferent answers, as pointed out earlier. Now, 
the results of the majority’s opinion as ex- 
pressed by Justice Frankfurter in the Hanke 
and Hughes cases was to limit the rule of 
Thornhill, Swing, etc., to the facts of those 
particular cases. In the Court’s opinions 
picketing was no longer to be considered the 
same as speech, but, rather, something more, 
a “hybrid.” Moreover, upon closer scrutiny 
of the passage from the Hughes case set 
forth above, it can be seen that Justice 
Frankfurter practically defines picketing as 
a means or method of publicity rather than 
publicity itself. Having done this, he can 
then treat the entire problem as one of due 
process of law. And that is precisely what 
Justice Frankfurter has done. Mr. John P. 
Frank, in a recent article commenting on 
the result of the Hanke decision, said: 


“What then is the ruling which emerges? 
Justice Frankfurter here transfers to the 
picketing field his entire theory of due 
process of law, that all state restraints are 
valid which have any rational support.” ™ 


In reaching his conclusions in the Hanke 
case, Mr. Justice Frankfurter had said: 

“We cannot conclude that Washington, 
in holding the picketing in these cases to be 
for an unlawful object, has struck a balance 
so inconsistent with rooted traditions of a 
free people that it must be found an uncon- 
stitutional choice.” * 


This language aptly describes Justice 
Frankfurter’s test in cases involving ques- 
tions of substantive due process of law. 
Actually, it may be suggested that with the 
exception of the Angelos case in 1943 the 
Court, ever since the Ritter case, knowingly 
or unknowingly has been treating the entire 
question as one of due process of law. For 
how else can the “illegal object” ruling be 
justified? Realistically speaking, the test in 
these cases all along has been the reason- 
ableness of the statute rather than the “clear 
and present danger” which may have been 
presented by the picketing; and the lan- 
guage of the Court in these cases has clearly 
and consistently been in this vein. 


Survey of State Action 


Since, under the Court’s new concept of 
picketing, much more latitude is given to 
state action, a brief survey of the trend in 
picketing cases arising in state courts should 
be included in any article dealing with 
peaceful picketing. Since the State of 
Washington has figured so prominently in 
the shaping of this new concept, perhaps 
the most logical place to start would be with 
a case decided by the Washington Supreme 
Court in December, 1950.% The facts of the 
case were the same as in the Gazzam case. 
The union’s object in picketing the employer 
was to induce him to coerce his nonunion 
employees in their choice of a bargaining 
agent in violation of the public policy of 
the State of Washington as expressed in 
its Labor Disputes Act. As expected, the 
court held that such picketing was not a 
lawful exercise of the constitutional right of 
free speech. It is interesting to note that 
the court here still makes the distinction 
between peaceful picketing for a lawful ob- 





% American Communications Association, CIO, 
et al. v. Douds, 18 LABOR CASES { 65,760, 339 
U. S. 382, another case decided May 8, 1950. 

Mr. Chief Justice Vinson, in the opinion of 
the Court, citing as an example the Giboney 
case, stated at page 397: ‘‘. . . when the effect 
of a statute, or ordinance upon the exercise of 
the First Amendment freedoms is relatively 
small and the public interest to be protected is 
substantial, it is obvious that a rigid test re- 
quiring a showing of imminent danger to the 
security of the Nation is an absurdity.”’ 

And again at page 399, once more citing the 
Giboney case, he stated: ‘. . . legitimate at- 
tempts to protect the public . . . from present 
excesses of direct, active, conduct are not pre- 
sumptively bad because they interfere with and 
in some of its manifestations, restrain the ex- 
ercise of First Amendment rights.’’ 

The result seems to be that the Court, relying 
on cases such as the Giboney case, has applied 
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the maxim, ‘‘To doubt the constitutionality of 
a statute is to sustain it,’’ to a free-speech 
question. As a rule, in the past, this maxim 
was not applied to cases involving civil rights. 
There the maxim used was, “To doubt is to 
strike down.”’ 


= ‘*'The United States Supreme Court: 1949- 
50," 18 University of Chicago Law Review 1 
(1950). Mr. Frank cites as examples Malinski 
v. New York, 314 U. S. 401 (1945), and Adamson 
v. California, 332 U. S. 46 (1947). In these cases 
Justice Frankfurter had written concurring 
opinions. Justice Frankfurter’s view is the 
same as that expressed by Justice Holmes in 
Noble State Pank v. Haskell, 219 U. S. 104, 31 
S. Ct. 186, 55 L. Ed. 112 (1911), and in Justice 
Holmes’ dissent in Buck v. Bell, 274 U. S. 200, 
47 S. Ct. 584, 71 L. Ed. 1000 (1927). 


% 339 U. S., p. 478. 


% Ostroff v. Laundry Drivers Local, 19 LABOR 
CASES { 66,137 (Wash., 1950). 225 Pac. (2d) 419. 
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ject and peaceful picketing for an unlawful 
object, the former qualifying as free speech, 
the latter not so qualifying. A dissent writ- 
ten by Justice Grady is somewhat mystify- 
ing when he states that the court had never 
decided that in a labor dispute results flow- 
ing from the peaceful picketing, which 
would incidentally be contra to the public 
policy of the state if there were no labor 
dispute, would take peaceful picketing out 
of the protected area of free speech. An 
explanation of this dissent might be that the 
Supreme Court; in its effort to neutralize 
the Thornhill ruling, had drawn this con- 
clusion in the Hanke case. The Washington 
court in that case had not reached its deci- 
sion primarily on the same basis. 

Ohio in a very recent case™ answered 
the question whether secondary picketing 
could be enjoined in the negative. The 
opinion of the court was somewhat con- 
fused. First the court distinguished the 
Hughes, Hanke and Gazzam cases from the 
case under consideration, making the perti- 
nent observation that what was the public 
policy of Washington was not the public 
policy of Ohio. However, after agreeing 
with the Court’s statement that in these 
cases a state judgment on “striking such a 
balance is of course subject to the limitation 
of the Fourteenth Amendment,” which would 
necessarily imply a due-process-of-law ap- 
proach to the problem, the court then goes 
on relying on AFL v. Swing to find the 
picketing in the instant case to be entitied 
to the constitutional guarantee of free speech 
subject to the limitation that the object of the 
picketing must be lawful. 

It is clear from this summary of the 
court’s opinion that the Ohio court has not 
yet digested the full meaning of the Su- 
preme Court’s decision in the Hanke case. 

This view of interpreting the Hanke rul- 
ing as but one further limitation of the 
Thornhill rule rather than a complete de- 
parture from the latter rule is also expressed 
in a well-written, comprehensive opinion by 


the Virginia Supreme Court in Edwards v. 
Commonwealth of Virginia™ The Virginia 
court in that case, in striking down a state 
statute ™ outlawing stranger picketing, said 
at page 2103: 

“The pattern which emerges to shape the 
boundaries of State action seems to be that 
picketing is subject to regulation by the 
State either by legislation or court action. 
But such regulation must have a reasonable 
basis in prevention of disorder, restraint of 
coercion, protection of life or property, or 
promotion of the general welfare. The in- 
strument of state action, whether judicial 
process or legislative enactment must be 
specifically directed to acts or conduct 
which overstep legal limits, and not include 
those which keep within the protected area 
of free speech.” (Italics supplied.) 


Here again, the court is reluctant to break 
sharply away from the Thornhill doctrine, 
even though the statute is finally declared 
invalid because it is arbitrary, capricious 
and vague. Instead, the court clings to the 
“Sllegal-legal object” concept. 

And in like manner other state court de- 
cisions™ since the Hanke, Hughes and 
Gazzam rulings have held that peaceful 
picketing for an unlawful object is not free- 
dom of speech. The NLRB, too, in some 
recent cases has relied on the “illegal ob- 
ject” doctrine. However, in Denver Building 
and Construction Trades Council and Shore,” 
the NLRB indirectly recognized that the 
Court’s new position meant that Thornhill 
had been overruled. For the Board re- 
versed its earlier ruling in Untted Brother- 
hood of Carpenters and Joiners and Wads- 
worth Building Company ™ as to the status of 
picketing under Section 8 (c) of the Taft- 
Hartley Act. The Wadsworth decision was 
based on the Supreme Court’s decision in 
Thornhill v. Alabama. 

The employer in the Denver case had 
hired nonunion iron workers at a pay rate 
substantially below union scale. The union 
attempted to induce the employer to organ- 





% Dummermuth v. Hykes, 18 LABOR CASES 
1 65,921 (Ohio, July 19, 1950). 

3619 LABOR CASES { 66,075 (September 6, 1950). 
The facts of this case parallel very closely those 
of an earlier case, New Negro Alliance v. Sani- 
tary Grocery Company, 1 LABOR CASES { 17,030, 
303 U. S. 552, 58 S. Ct. 703, 82 L. Ed. 1012, 
(1938). 

* Section 3, Acts of Assembly, 1946, Ch. 229, 
p. 391, S47119. ‘It shall be unlawful for any 
person who is not, or immediately prior to the 
time of the commencement of any strike was 
not, a bona-fide employee of the business or 
industry being picketed to participate in any 
picketing or any picketing activity with respect 
to such strike or such business or industry."’ 


From Thornhill to Hanke 


% Accord: Self v. Taylor, 19 LABOR CASES 
7 66,113 (Ark., December, 1950). Cf. Merck and 
Company v. Association of Machinists, 18 LABOR 
CASES { 65,939 (N. J., August, 1950). Judge 
Smith in his opinion stated: “. . . as I have 
indicated, the exercise of this right of picketing 
must be peaceful, lawful, and legal. .. . Picket- 
ing, although a means of communication, is a 
qualified right.’’ (Italics supplied.) 

% 2 CCH Labor Law Reports (4th Ed.) { 10,201, 
90 NLRB, No. 224 (1950); Accord: In re Inter- 
national Longshoremen’s and Warehousemen’s 
Union et al. and Juneau Spruce Corporation, 
2 CCH Labor Law Reports (4th Ed.) { 10,202, 
90 NLRB, No. 223 (1950). 

#2 CCH Labor Law Reports (4th Ed.) § 8657, 
81 NLRB, No. 127 (1949). 
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ize his workers or replace them with union 
help. To this request of the union, the em- 
ployer demurred. Thereupon, the union 
picketed the employer’s project, resulting in 
the refusal of other workers to continue 
with the work. The project was carried on 
with great difficulty. The action of the 
union amounted to an “attempt to cause” 
within the proscriptive scope of Section 
8 (b) (2). Section 8 (c),“ however, ex- 
empted all activities which were expressions 
of views, arguments or opinions or “the dis- 
semination thereof” from the unfair labor 
practice classification. Therefore, the Board 
was faced with the problem of having a 
union activity expressly outlawed by one 
provision of the act, while being exempted 
from attack by the interpretation given to 
another provision. Under the Thornhill rul- 
ing, Section 8 (c) would operate to vitiate 
the former provision. Likewise, Section 
8 (c) would make a number of other pro- 
visions of the act covering unfair labor 
practices mere surplusage. 

The new position of the Court, therefore, 


sidering the operative consequences of the 
Taft-Hartley Act (and many of the states’ 
labor statutes.) For now, peaceful picketing 
is no longer identified with the language 
included in Section 8 (c). Considering the 
act and the Court’s interpretation together, 
it can be seen that the net result has been 
a substantial limitation of labor’s picketing 
activities. Perhaps this result is for the 
better. 

From the first, there have been critics of 
the Court’s identification of peaceful picket- 
ing with freedom of speech.“ These critics 
have maintained that picketing simply should 
not be entitled to the protection of the First 
and Fourteenth Amendments. Other neu- 
tral observers have stated that conditions 
in the labor field today as opposed to those 
in 1940 are so radically different as to leave 
little necessity or desirability for such a rule 
as was proclaimed in Thornhill v. Alabama.” 
Whatever the view, Thornhill v. Alabama 
today is no longer the prevailing rule. While 
it has not been expressly overruled, at least 
it has lost most of the weight and meaning 














assumes the utmost significance when con- that it once carried. [The End] 
DEFINING ‘“WILLFUL’’ MISCONDUCT 
(Recent decisions on whether misconduct is or is not “willful,” 
as reported in CCH Unemployment INSURANCE REPORTS.) 
The Conduct The Decision Ref. 
A hotel maid was fired for hiding| The hotel was unable to prove its| Ia. § 8106.05 


hours at a time in different rooms 
so her supervisor couldn’t find her. 

A waitress quarreled with another 
waitress, a counterman and the 
cook within a week. The boss 
said he could afford to lose the 
first two but not the cook, and 
fired her. 

In spite of a rule to the contrary, a 
worker used a company car on 
Saturday on company business 
and had an accident. 

Believing it would get her employer 
in trouble under the NLRA, a 
forelady refused to fire one of her 
subordinates. 

A milk wagon driver used the money 
he collected to pay personal bills, 
replacing it before it became due. 





charge. 


“No business can be operated under 
such a turmoil,” said the Board. 
No benefits. 


Even though he wasn’t enjoying 
himself, this is willful misconduct. 


You can’t break company rules even 
for good motives. 
ful misconduct. 


Since he had been warned not to 
do it, his misconduct was willful. 


She got benefits. 


Mass. { 8158.03 


Mich. f 8321.04 


Calif. { 8650.09 


This was will- 


Ohio { 8249.14 








“It would seem, among other reasons, that 
Section 8 (c) was written with one eye on the 
Thornhill case which was still the prevailing 
rule at that time. 

“ Gregory, Labor and the Law (Rev. ed., 
1949), p. 346 ff.; R. A. Smith, ‘‘Labor Law 
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Developments,’’ 44 Michigan Law Review 1089 
(1946). 

* Petro, article cited, footnote 3, p. 748; 
Frank, article cited, footnote 32, p. 9. 


August, 1951 @ Labor Law Journal 




















Collective Bargaining Today 
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N THESE DAYS, when we are engaged 
in a world contest that sometimes seems 
to dwarf the great holocaust of World War 
il, we hear quite a bit of talk that seems 
to suggest that collective bargaining should 
be temporarily side-tracked, that it is a 
luxury we cannot afford in such times of 
crisis. This talk, even when it comes from 
the uninformed or the misinformed, is cause 
for alarm. It can certainly arise only 
from a fundamental misunderstanding of 
the nature and importance of the collective 
bargaining process and what it portends in 
terms of democracy at home. 


The cynic might suggest that perhaps I 
have chosen a poor forum in which to talk 
about collective bargaining. After all, you 
have built a substantial organization for 
that very purpose—to bargain collectively 
with your employers. But in the pull and 
haul of everyday problems, when govern- 
ment controls are increasing, all of us are 
sometimes apt to lose sight of the larger 
purposes and objectives to which our efforts 
should be dedicated. 


Essentially, there are only four ways in 
which terms and conditions of employment 
can be determined: (1) they can be fixed 
by the employer; (2) they can be imposed 
by the union; (3) they can be ordered by 
government decree; and (4) they can be 
determined by collective bargaining. 


Our history has made it clear that the 
first two methods—involving absolute uni- 
lateral action by the employer or,the union 
—are incompatible with our system of free 
enterprise. 


Collective Bargaining 


The third course—in which the govérn- 
ment dictates every single detail of the con- 
ditions under which enterprises shall oper- 
ate and free men shall work—is what the 
fighting is all about. Shall we, at home, 
adopt the very measures which we: abhor, 
and thereby give impetus to those forces of 
centralized government control that we are 
pitted against all over the world? 


The fourth course—collective bargaining 
between the chosen representatives of man- 
agement and labor—may not be the perfect 
system, but it is the best ever devised by 
free men conscious and jealous of their 
liberties. 


It was just 25 years ago this May that 
Congress first adopted as a national policy 
the requirement that employers meet and 
bargain in good faith with the representa- 
tives of their employees as a group. At 
first, Congress adopted this policy only 
for the railway industry. Nine years later, 
Congress applied it to all industry affecting 
interstate commerce except agriculture. 


That does not mean that collective bar- 
gaining was born just 25 years ago. Not 
by any means. Historians trace the first 
collective bargaining in America back to 
1636, only 16 years after the Pilgrims landed 
at Plymouth Rock and nearly 150 years 
before the establishment of our national 
government. The men involved in this in- 
cident were a group of so-called “bound” 
workmen and fishermen. They met with 
an agent of their employer and tried to 
persuade him to pay them a year’s wages 
which he was withholding. The men finally 
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resorted to mass desertions, which the em- 
ployer’s agent described as “a mutiny.” 
Five years later the same employer’s agent 
was complaining that his workmen had 
engaged in a work stoppage one afternoon 
to protest inadequate food. Those prob- 
ably were the first attempts by employees 
at collective bargaining in America. You 
will note that America’s first recorded at- 
tempt at collective bargaining preceded its 
first recorded strike by five years. And 
it was not until 150 years later that the 
first trade union actually resembling the 
unions of today appeared. Even then, the 
first union came only after organizations of 
employers had pointed the way by demon- 
strating in a number of instances what 
collective action and organization could 
mean in the way of fixing wages. 


I think it is important to note that se- 
quence: collective bargaining first, then 
strikes to back up bargaining, then labor 
uniens. In short, history teaches that labor 
organizations appeared in response to the 
need of employees for continuing and effec- 
tive representation. The appearance of 
organizations of emrployees devoted to bar- 
gaining on a collective basis at a time 
almost exactly coincident with the rise of 
the democracy is not just one of those 
odd accidents of history. Collective bar- 
gaining is merely another manifestation of 
the democratic idea. Collective bargaining 
is a big-sounding word, but you know as 
well as I do that there is no mystery about 
it. It happens whenever a group of em- 
ployees get together and choose a repre- 
sentative to bargain for them as a group— 
and their employer deals in good faith with 
the representative chosen by the majority 
of the employees. Properly conceived, it 
is simply the application of the principle 
of democracy to the relationship between 
employer and employee. It is just a matter 
of bringing democracy into the factory or 
workshop. 


The importance of collective bargaining 
in a democratic society was well summa- 
rized by Congress in the National Labor 
Relations Act of 1935, better known as the 
Wagner Act. The act said, in its state- 
ment of policy: 


“The inequality of bargaining power 
between employees who do not possess full 
freedom of association or actual liberty of 
contract, and employers who are organ- 
ized in the corporate or other forms of 
ownership association substantially burdens 
and affects the flow of commerce, and tends 
to aggravate recurrent business depressions, 
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by depressing wage rates and the purchas- 
ing power of wage earners in industry and 
by preventing the stabilization of competi- 
tive wage rates and working conditions 
within and between industries. 


“Experience has proved that protection 
by law of the right of employees to or- 
ganize and bargain collectively safeguards 
commerce from injury, impairment, or 
interruption, and promotes the flow of 
commerce by removing certain recognized 
sources of industrial strife and unrest, by 
encouraging practices fundamental to the 
friendly adjustment of industrial disputes 
arising out of difference as to wages, hours, 
or other working conditions, and by restor- 
ing equality of bargaining power between 
employers and employees.” 


That is still the national policy. In 1947, 
when Congress was revising the labor- 
management relations statute, the law- 
makers found no reason to change a word 
of this seldom-read statement. Experience 
has proved beyond doubt the wisdom of it. 


It is in this language—plus the statement 
of the employer’s and union’s duty to bar- 
gain in good faith—that you have the 
keystone to the entire structure of govern- 
ment and free collective bargaining. In 
giving life and meaning to this policy, it 
is this language to which the National 
Labor Relations Board has turned. It is 
in the application of this policy to concrete 
cases that the government—through the 
NLRB and the federal courts—has given 
substance to the intention of the statute. In 
the process of promoting sound collective 
bargaining relationships between employers 
and representatives of their employees, the 
Board and courts have issued thousands of 
decisions. The essential principle, as enunci- 
ated, has been that employers and repre- 
sentatives of their employees, must exert 
good faith effort to reach agreement in fix- 
ing standards of wages, hours and working 
conditions. 


In the past year, the National Labor 
Relations Board was called’ upon in 21,600 
cases to treat various aspects of the 
employer-employee relationship. And we 
handled 20,600 such cases. We feel that 
the expeditious handling of such matters 
is not to be sloughed off in the current 
emergency period. On the contrary, the 
very nature and cause of our emergency 
underscores the importance of preserving 
and strengthening the principles of col- 
lective bargaining. 


It is for this reason that my colleagues 
and I are engaging in behavior not always 
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expected from bureaucrats: We have taken 
the position that we are not interested in 
grabbing off additional functions. We are 
not interested in building up tremendous 
emergency staffs. We are not interested in 
blaring newspaper headlines. We are not 
interested in seeking on our initiative new 
jurisdiction and new fields to conquer. 


What we are interested in, is simply 
this: We have enough to do at present. 
What we have to do is of basic importance 
—to encourage orderly collective bargaining 
by removing certain obstacles to peaceful 
industrial relations.- We feel we can make 
our greatest contribution to the national 
defense effort by doing our present job 
better and faster than ever before. 


Out of the many decisions issued by the 
Board and the courts have emerged the 
guide marks by which collective bargaining 
is measured and practiced. Among these 
standards are those which are concerned 
with (a) the nature of the bargaining repre- 
sentatives; (b) their bargaining behaviour; 
and (c) the area of subject matter over 
which bargaining is mandatory. In turning 
to these three fields of inquiry, it should 
be kept in mind that it is not the role of 
the Board to dictate the collective bargain. 
That is the job of both management and 
labor. The Board’s job is to set the stage 
so that they can bargain freely with one 
another, in the words of the statute, “by 
encouraging the practice and procedure of 
collective bargaining.” 


Nature 
of Bargaining Representatives 


Administration of the statute has evolved 
certain characteristics which are expected 


of the bargaining representatives. As re- 
gards the employer, for example, he must 
vest real authority in his representative to 
bargain on his behalf. 

As regards the labor organization: 


(1) It must not be assisted or dominated 
by the employer. Otherwise, the Board 
will either order withdrawal of its recogni- 
tion by the employer or its complete dis- 
establishment. 


(2) It must represent at least a majority 
of the employees in an appropriate bargain- 
ing unit. If an exclusive bargaining con- 
tract is entered into with a union which 
does not represent at least a majority, the 
Board and the courts have viewed it as a 
matter of illegal assistance to that union, 
and have ordered invalidation of the con- 
tract and the withdrawal of recognition. 


Collective Bargaining 


(3) Once designated by a majority of 
employees in a proper unit, upon that labor 
organization is conferred the statutory 
right to unequivocal recognition as bargain- 
ing agent for all employees in that unit. 
The Board, however, has indicated that 
with this right the labor organization ac- 
quires a duty—namely, the duty to provide 
fair and equal representation for all em- 
ployees in the unit. The Board has accom- 
plished this by policing its certifications— 
by stating that certification of the exclusive 
bargaining representative will be jeopardized 
if fair and equal representation is not en- 
joyed by all employees covered by the 
certification. 


(4) The bargaining agency has un- 
limited choice as to who will represent it 
in negotiations with the employer. Such 
representative need not be limited to em- 
ployees of the company or to any class or 
group of employees; nor can the employer, 
by unilateral act, insist upon such limita- 
tion. However, and this is important, this 
does not mean that an employer and a 
union may not negotiate and agree on 
limitations such as the size or composition 
of a negotiating committee. 


Bargaining Behavior 


The resolution of good faith by the Board 
has been one of the most difficult areas of 
administration., The Board and the courts 
have fashioned ‘certain standards which un- 
derscore this basic principle: Collective 
bargaining, as contemplated by the statute, 
means entry into negotiations with a deter- 
mination in good faith to reach agreement 
on all matters which are subject to col- 
lective bargaining. It means more than the 
mere duty to meet and talk or go through 
the motion of discussing an agreement. 


(1) The Board and the courts have 
frowned upon employer failure to meet 
with the bargaining representative with 
reasonable promptness or at a reasonable 
méeting place, or at his engaging in delays 
or evasions. 

(2) The Board and the courts have 
found the employer acting in bad faith 
where he has adopted the stratagem of 
keeping the bargaining agent in constant 
doubt as to the authority of the employer’s 
negotiators. 

(3) We have found both employers and 
unions guilty of bad faith when they have 
refused to reduce the agreement to a writ- 
ten and signed document of reasonable 
duration. 
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(4) We have found unions guilty of bad 
faith where they have insisted upon illegal 
clauses. 

(5) The Board and the courts have con- 
strued the intent of the statute to be frus- 
trated where the employer utilizes individual 
contracts to forestall collective bargaining. 
However, both. the Board and the courts 
have held that individual bargaining may be 
legal so long as it is not undertaken for 
the purpose of avoiding the collective bar- 
gaining obligation. The Supreme Court 
has clearly stated: “Where there is great 
variation in circumstances or capacity of 
employees, it is possible for the collective 
bargain to prescribe only minimum rates 
or maximum hours or expressly leave cer- 
tain areas open to indiyidual bargaining.” 
This is commonly done in the fields of 
journalism and entertainment. 


(6) It has also been repeatedly held 
that an employer cannot undertake to 
change conditions of employment without 
prior consultation with the exclusive bar- 
gaining representative. However, there is 
one area where the employer can make a 
change unilaterally despite the presence of 
a bargaining agent. This situation is one in 
which the employer, in good faith, has 
reached an impasse on a particular issue 
with the bargaining agent. When such 
impasse has been reached, the employer is 
free to extend directly to his employees the 
offer which has been rejected by the union. 
However, in making this unilateral change, 
the employer may not go beyond his best 
offer to the bargaining agent. 


(7) The Taft-Hartley Act, in defining 
collective bargaining, wrote into law some 
of-the rules which the Board and the courts 
had laid down'in the Wagner Act and par- 
ticularized additional criteria against which 
good faith bargaining would be judged: 


(a) Employers and labor organizations 
have the mutual obligation to meet at rea- 
sonable times and confer in good faith with 
respect to conditions of employment, the 
negotiation of an agreement or any ques- 
tion arising thereunder, provided that such 
obligation does not compel either party to 
agree to a proposal or require the making 
of a concession. 

(b) Employers and labor organizations 
have the mutual obligation of executing a 
written contract incorporating any agree- 
ment reached. 

(c) The continuing obligation under the 
Wagner Act to bargain on all questions, 
whether or not they are covered by a con- 
tract, is changed: parties to an agreement, 
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under the Taft-Hartley Act, are relieved 
of the duty to discuss or agree to any 
modifications of a contract if such modifica- 
tion is to become effective before the ter- 
mination of the fixed period set forth by 
the contract. 


(d) Before a contract can be terminated 
or modified, the party desiring the change 
must give the other 60-days’ notice, offer- 
ing to meet for negotiations, and refrain- 
ing from strike or lockout during those 
60 days. 

(e) If no agreement has been reached 
after the expiration of the first 30 of those 
60 days, the party desiring to terminate 
or modify the contract must notify both 
the Federal Mediation and Conciliation 
Service and the appropriate state mediation 
agency of the existence of the dispute. 


Bargainable Area 


Both the Wagner and Taft-Hartley Acts 
merely say that it is illegal to refuse to 
bargain “in respect to rates of pay, wages, 
hours of employment, and other conditions 
of employment.” This language made it 
the responsibility of the Board and the 
courts to identify the subject matter of 
bargaining which falls within the statutory 
requirements, In other words, it was_left 
to the administrators and the judiciary to 
determine what are and are not the sub- 
jects of compulsory bargaining. 

In general, the decisions of the Board 
and the courts have held that all subjects 
affecting wages, hours and conditions of 
employment should be dealt with by col- 
lective bargaining except—and this is ex- 
tremely important—except to the extent 
that the employer and the union mark out 
by collective bargaining specific fields for 
individual bargaining or unilateral action. 

This leaves us with a question of grow- 
ing importance to labor and management 
and one of extreme difficulty for the admin- 
istrators of the statute. And the question 
is this: Which subjects are comprehended 
by the terms “rates of pay, wages, hours 
of employment, and other conditions of em- 
ployment.” 

Collective bargaining occurs in two pos- 
sible areas: (1) where the Board can com- 
pel bargaining and (2) where management 
retains the right to act unilaterally. Unions 
still bargain in both of these areas. It is 
only in the first area that they can fall 
back on the Board to compel bargaining. 
And it is to this area that we address 
ourselves now. 
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To start with, and this is basic, we can 
carve out from this area those instances 
where the parties, through collective bar- 
gaining, have given up rights they enjoy 
under the act. The Board’s decisions ac- 
cord both unions and employers the fullest 
possible scope where they agree to give up 
statutory rights. For instance, the Board 
has upheld a collective bargaining agree- 
ment wherein the union gave up its right to 
solicit members on the employer’s prem- 
ises. Speaking’ of such a provision, the 
Beard said: 

“Such an agreement by the Union, aris- 
ing, as it does, out of the ‘give and take’ 
of collective bargaining, may, for aught that 
appears here, represent a concession made 
by it in exchange for the employer’s agree- 
ment on other vital terms of the con- 
tract . 

“We... find . . . that the employees 
embraced by these contracts, on the as- 
sumption that the latter were entered into 
by organizations which represented a ma- 
jority of the employees in an appropriate 
unit, have thereby effectively bargained 
away their right to engage in union solicita- 
tion on the respondent’s premises.” 

In short, the Board seeks to encourage 
to the fullest possible extent establishment 
of plant relationships for reasonable periods 
on mutually acceptable terms. We feel it 
is not the business of the Government of 
the United States to intervene and upset 
undertakings mutually agreed upon which 
are not specifically declared to be illegal 
in the statute. 

This leaves us with the hard core of 
collective bargaining wherein one of the 
parties asserts that he is not under a duty 
to bargain as regards a particular issue. 
The most celebrated instance of this was 
the pension issue. There, the Board, with 
judicial approval, held that pensions were 
among the subjects of compulsory bargain- 
ing. Similar holdings have been made by 
the Board with regard to welfare plans and 
merit increases. 


A more difficult question as to the sub- 
ject matter on which bargaining is com- 
pulsory arises in connection with those 
issues which the employer claims relate 
solely to the management of his business 
and therefore are of no concern to his 
employees’ bargaining representative. 


This area of assertion of management 
prerogatives has been the subject of inquiry 
most often in the so-called “we want a look 
at the books” cases. In other words, just 
what is the nature and extent of the em- 
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t is not possible to reach the benefits of 
orderly collective bargaining by short cuts. 





ployer’s obligation to inform his employees’ 
bargaining representative. The Board has 
issued a series of decisions in this vital area. 


For about ten years now, the Board and 
the courts have recognized the employer’s 
duty to supply information in some cir- 
cumstances. 


In the first case to come before the 
Board, the union requested that the com- 
pany supply wage histories of the em- 
ployees so that the union would be able to 
bargain for wages on a group basis. The 
company refused, saying that this was con- 
fidential information which it would not 
divulge. In upholding the Board’s ruling 
in this case, the court of appeals found that, 
in the face of the expressed social and 
economic policies of the statute, such in- 
formation could not be regarded as confi- 
dential. It was the intention of Congress, 
the court held, that the union be supplied 
with the information necessary to do an in- 
telligent job of bargaining. The court said: 


“In determining what employees should 
receive increases and in what amounts, it 
could have been only helpful to have before 
the bargainers the wage history of the 
various employees, including full informa- 
tion as to the work done by the respective 
employees and as to their respective wages 
in the past, their respective increases from 
time to time and all other facts bearing on 
what constituted fair wages and fair in- 
creases.” 


This decision was the first of a series, 
the factual situations varying in each in- 
stance. In the next case of importance, in 
which the Board was upheld by the court 
again, the company argued that it could 
not afford to raise wages because its rates 
were already higher than its competitors’. 
However, it agreed to bargain further if the 
union would supply wage-rate data of other 
plants in the industry. The company had 
such statistics in its possession. The union 
requested this information, which the com- 
pany refused to supply. The Board held 
that the company’s action “was inconsistent 
with the principle of collective bargaining 
which seeks agreement as its end.” 


In the next important case, the company 
refused to provide the union with informa- 
tion about methods used to fix wage rates, 
individual earnings and incentive bonuses. 
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The Board held that since the union needed 
the information in order to bargain intelli- 
gently about wages, the company’s refusal 
to furnish the information constituted an 
illegal refusal to bargain. 


In the next significant ruling, union rep- 
resentatives, in 1948, asked for a wage in- 
crease in the 1949 contract. They requested 
a list of all the employees, their current 
salaries and their salaries for 1947 and 1946. 
The company replied that the information 
requested had no relation to the bargaining 
negotiations. The Board ruled that the rec- 
ord did not demonstrate that the 1946 and 
1947 wage information was relevant. How- 
ever, the Board found, with subsequent 
court approval, that the company should 
have furnished the 1948 data since the going 
rate is a factor to be considered by a union 
when it determines whether or not to press 
certain wage demands. 


In the most recent case in this line of 
decisions, the Board was confronted with 
the question of ability to pay. In this case, 
the company and the union were engaged 
in wage negotiations for almost a year. The 
company steadfastly maintained that it could 
grant no increase; it was part of a sick 
industry and was losing money. The union 
repeatedly whittled down its wage demands, 
and finally offered to drop them entirely 
if the company would furnish financial data 
to support its asserted claim of inability to 
pay. The company refused to furnish any 
information, on the ground that it was con- 
trary to its policy to divulge financial infor- 
mation to anyone. The specific information 
requested was a record of dividend pay- 
ments, the rate of dividends in proportion 
to capitalization, a financial statement and 
a breakdown of manufacturing costs. Find- 
ing that the company had refused to bar- 
gain, the Board stated: 


“If the company was unwilling to modify 
its initial opposition to the union’s demands 
for wage increase, it should, at the very 
least, have made a genuine and sincere 
effort to persuade the union to accept its 
position. Here, the validity of the com- 
pany’s position depended upon the existence 
of facts peculiarly within its knowledge. 
The company, therefore, in our opinion, 
was obliged to furnish the union with suffi- 
cient information to enable the latter to 
understand and discuss intelligently the 
issues raised by the company in opposition 
to the union’s demands. 


“The extent and nature of such informa- 
tion depends upon the bargaining which 
takes place in any particular case. The 
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company, by maintaining the intransigent 
position that it was financially unable to 
raise wages and, at the same time, by refus- 
ing te make any reasonable efforts to support 
or justify his position, erected an insur- 
mountabie barrier of the bargaining.” 


In the cases which I have just mentioned, 
the Board found a refusal to bargain. In 
other situations, depending upon the factual 
picture, the complaint against the employer 
was dismissed. For example, the Board has 
found no refusal to bargain where: 


(a) The union failed to produce evidence 
to show that the negotiations were impeded 
by the lack of the requested data. 

(b) The company had offered to submit 
its books to the union as justification for 
refusing a wage increase. 

(c) The information requested was not 
relevant to any issue about which the com- 
pany had a duty to bargain. 


These rulings of the Board may be sum- 
marized, in general, in this fashion: Re- 
quested information must be supplied where 
the union demonstrates that the information 
is necessary so that the issue in dispute can 
be appraised intelligently by both parties 
and orderly collective bargaining proceed. 


These observations, placed in the context 
of the present emergency period when gov- 
ernment controls are on the increase, com- 
pel, to me at least, a conclusion of a warn- 
ing nature: 


There are no short cuts to the benefits 
of orderly collective bargaining. Before 
either management or labor, for reasons of 
their own immediate advantage, decide to 
follow a will-o’-the-wisp substitute for col- 
lective bargaining, let them remember that 
collective bargaining has been put to the 
proof and has measured up well indeed in 
the framework of our democratic system. 
Let them remember that industry and labor 
not only enjoy more freedom but are more 
productive when they work together under 
mutually agreed terms than when they work 
under conditions dictated by government. 


True, emergency and stabilization measures 
mean modification of collective bargaining. 


Herein lies the challenge. Management and 
labor, to preserve and augment their joint 
strength, should fashion, through negotiation, 
those modifications. In short, collective bar- 
gaining should be the tool for sharpening and 
shaping collective bargaining procedures for 
the duration of the emergency. To do other- 
wise is to forget the lessons of recent history 
and, in the process, lose the larger fight in 
which we are now engaged. [The End] 
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How the Consumers’ Price Index Is Made 





. - » IT IS INCORRECT TO CALL 
THE INDEX THE COST-OF-LIVING 
INDEX, EWAN CLAGUE TELLS CON- 
GRESS. MR. CLAGUE IS COMMIS- 
SIONER OF LABOR STATISTICS .. . 





HE CONTROVERSIAL ISSUES con- 

- cerning the Consumers’ Price Index are 
mainly of two kinds: first, those which 
revolve around the integrity and compe- 
tence of the Bureau of Labor Statistics and 
its staff in the compilation of the index; 
and, second, those substantive issues of 
content and methodology which affect the 
direction and rate of movement of the index. 


On issues of the first kind—those which 
hinge on the competence and integrity of 
the Bureau—it seems to me they come 
down to three questions: 

Are the Bureau’s methods sound? 

Are its people competent? 

Can they be trusted? 

I think in all humility that it is not my 
place to try to answer these questions for 
you. You have heard witness on these 
points; you yourselves have repeatedly put 
the questions; I think you have had the an- 
swers from others who can speak with bet- 
ter grace than I can. Certainly, I assure 
you that we try. to maintain open minds 
and an unbiased attitude and to produce 
the best index we can. And I believe it 
is correct to say that the testimony has not 
shown any serious defects in our methods. 


I should like to tell you a little story 
that bears on this point. Not long ago we 
received a penny postcard from a gentle- 
man in one of the factory towns of Indiana. 
Evidently his union had recently signed a 
contract by which his wages were adjusted 
according to this index, and so he wrote 
to the department asking: “Who is the 
head man in this Consumers’ Price Index 
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and how do I know there is no shenani- 
gans?” When I answered him I explained 
that we had been in the business a long 
time and that we tried to do an honest and 
competent job, and then I reminded him— 
as I should like to remind you—that we 
work in the proverbial goldfish bowl and 
if there were any disposition on our part 
to depart from the high standards of index- 
making, it would very quickly be known 
to a great many people. 

We have a Business Research Advisory 
Committee, a Labor Research Advisory 
Committee and a Technical Advisory Com- 
mittee from the American Statistical Associ- 
ation. You have heard testimony from 
members of all three. Our procedures and 
our figures—everything, in fact, except the 
individual reports from stores and from 
families which are given to us on a pledge 
of confidence—are open to inspection by 
whoever wants to take the trouble to look 
at them. So, like our friend in Indiana, 
you can be reassured by what one of the 
representatives of the American Federation 
of Labor said in testifying before you, that 
“it is free competition among technicians 
and users and makers of indexes that helps 
to guarantee the best type of index that 
we can expect.” 


Now, as to the substantive issues, I should 
‘like to say this in general: as you may have 
observed, we take great pride in this index 
—the pride of the craftsman in his product. 
We think it is one of the best of its kind 
in the world, if not the best. We are proud 
to hear others say so before this committee. 
We do not feel defensive or apologetic 
about it. 


At the same time, we are well aware 
that it is not perfect, and we think we know 
what its shortcomings are. I believe it is 
correct to say that there was hardly an 
issue raised at these hearings which had 
not been raised by us or with us in the 
past, and not one on which we have not 
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Mr. Clague made this statement before 
the Subcommittee of the House Commit- 
tee on Education and Labor on June 29, 
1951, in describing the history and 
nature of the Consumers’ Price index. 





worked or are not working. In saying 
this I do not mean to belittle in the least 
the importance of these issues. A few of 
them involve changes which were raised 
and disposed of during the war and which 
we regard as finished business. Most of 
them involve questions which are actively 
before us. The question of income taxes is 
an excellent example. This one was the 
subject of a good deal of discussion and a 
wide difference of opinion before your com- 
mittee. I want to reassure you that we 
are fully aware of these issues, that we 
are working on them, and that we hope to 
arrive at conclusions which are correct in 
the light of objective evidence and scien- 
tific methods. Some of them present very 
difficult questions of policy; others present 
very difficult technical questions. I should 
like to take a few minutes to refer to some 
of the more important issues that were 
raised by the committee or by the wit- 
nesses who appeared before it, and to indi- 
cate to you the lines along which our 
thinking has progressed on these issues. 


Retail Price Index as Approximation 
of Cost-of-Living Index 


In the course of these hearings before 
your subcommittee you have heard a great 
deal about the fact that the Consumers’ 
Price Index is not exactly a “cost of living” 
index, and that a cost-of-living index would 
in some way be different from our present 
price index. Technically speaking, that is 
correct, but I would like to emphasize that 
these differences should not be exagger- 
ated. One implication which ran through 
some of the testimony before you was that 
since the Consumers’ Price Index was not 
a cost-of-living index it was not suitable 
for wage negotiations, for wage stabiliza- 
tion or for many other public purposes. 
Because the bureau has made it so clear 
that the Consumers’ Price Index is a price 
index, some people have apparently inferred 
that this index is for this reason defective 
or inaccurate or biased, or unsuitably or 
unfairly applied to the uses to which it is 
being put. This is just not so. 
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In the first place, may I repeat again 
what I said to the committee in my opening 
testimony at the beginning of the hearings, 
namely, that the very origin of this index 
in the United States was for the purpose 
of establishing wage rates in war industries 
during and after World War I. It was de- 
signed as the best practical measure of the 
cost of living, and was called a cost-of- 
living index. It continued to bear this 
name, and it continued to serve many public 
uses up until the end of World War II. 
In 1945 the Secretary of Labor authorized 
a change in name to the Consumers’ Price 
Index. This change was made in defer- 
ence to a suggestion made by the Com- 
mittee of the American Statistical Association 
during its wartime investigation of the in- 
dex. That committee suggested that, since 
there were certain differences between a 
price index for a fixed market basket and 


_a cost-of-living index, it might be helpful 


in public. understanding if there were a 
change in name. 

The United States was the first country 
to make this change. .Since that time a 
few other countries have followed our lead, 
and now call their series consumers’ price 
indexes or retail price indexes. However, 
among the scores of other countries through- 
out the world where these indexes exist, 
they are still called cost-of-living indexes. 
And I want further to emphasize that, 
almost without exception, they are the fixed 
market-basket type of index which we have 
in this country, and that they are used for 
the same purposes as ours is used. 

I might cite the index in Great Britain 
as an illustration. This was a fixed market- 
basket price index on a 1914 base. It was 
used during World War I, all during the 
period between the two world wars, and 
during World War II. The market basket 
remained fixed, and there was no major 
revision of any kind made over that period 
of more than 30 years. Particularly during 
World War II it was used for wage stabili- 
zation purposes in Great Britain. All dur- 
ing this period it was called a cost-of-living 
index, and no one questioned the use of 
the name. The index got so out of date 
that in 1947 the old index was ‘abolished 
and a new one established with a base of 
100 in 1947. This is the index which has 


been continued down to date. This new 
index has been given the name “In- 
terim Index of Retail Prices.” It has been 


used in Great Britain for wage stabiliza- 
tion during the recent postwar years and in 
the present emergency. I might remind 


August, 1951 e@ Labor Law Journal 

















the committee that Great Britain has a 
labor government which could hardly be 
accused of antilabor bias. Yet that gov- 
ernment uses this type of index for far 
more comprehensive contrels than have 
been established in the United States. 


So it is in many other countries also. 
Such important countries as Canada, Nor- 
way, Sweden, Italy, Austria and Western 
Germany continue to use the term cost-of- 
living index, and continue also to use the 
index for purposes we use it for here. Ten 
of the 20 Latin-American countries publish 
similar indexes, all under this same name. 
So far as I can find out there is no such 
index in the Soviet Union. 


There is a second implication which ran 
through some of the testimony before your 
committee on this problem of measuring the 
cost of living. This implication is that a 
cost-of-living index would, of course, be 
very much different than our present Con- 
sumers’ Price Index. I want to emphasize 
to you that, as a general principle, this is 
an unwarranted assumption. 


Let us assume that there is a true cost- 
of-living index which measures exactly the 
changes in the cost of living. Let us as- 
sume further that our practical fixed 
market-basket Consumers’ Price Index ap- 
proximates the measure of these changes. 
Does our Consumers’ Price Index always 
fall below what this true cost-of-living index 
would be? The answer is, No. 


For example, during World War I, I 
was an ambulance driver in the American 
Army. I drove a General Motors ambu- 
lance outfitted with the automobile tires of 
that day. I still recall the frequent flats, 
blowouts and other difficulties which we 
had with the tires. Could anyone today 
seriously question the fact that the ambu- 
lance of 1951 and the tires of 1951 are 
infinitely superior in quality and durability 
to those we had over 30 years ago? Yet 
this improvement is not adequately allowed 
for by our pricing methods. A true equiv- 
alent over the years would not be the indi- 
vidual automobile and the individual tire, 
but the car-mile and the tire-mile. We 
ought to make adequate allowance for the 
fact that the tire of 30 years ago was good 
only for 10,000 miles, while a tire today 
would reach 45,000 miles. Perhaps some 
day we shall be able to work out this type 
of measurement for the compilation of the 
index. In the meantime, however, a great 
appreciation in quality and usefulness is 
not taken into account by our present in- 
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dex methods. This is only one illustration 
of the point I want to make, which is that 
you cannot count upon all the variations 
between the Consumers’ Price Index and 
a true cost-of-living index being in one 
direction. There are some ways in which 
our price index undoubtedly does fall short 
of measuring changes in the true cost of 
living. There are other ways in which it 
exaggerates the changes. 


Changes in Expenditures 


In the Consumers’ Price Index we try to 
measure the effects of price changes on 
the amount of money people spend. Of 
course, price changes are not the only 
reason why people’s expenditures change. 
People may spend more or less money be- 
cause their standard of living rises or falls; 
because they move from farms to cities, or 
from the centers of cities to the suburbs; 
because they change their ways of living; 
or for other reasons besides change in price 
The Consumers’ Price Index and other 
similar indexes the world over are designed 
to measure only the effect of price change 
on what it costs people to live—more pre- 
cisely, the average effect of price change on 
what it costs the average family to live. No 
index of this kind attempts to measure 
changes in family expenditures. Neverthe- 
less, people often use the term “cost of 
living” to mean what it costs them to live— 
their total expenditures—forgetting that 
cost of living so defined is affected by many 
other changes besides the changes in price. 
If they have this idea, they would naturally 
then expect the “cost of living index” or 
“cost of living adjustments” based on the 
index to compensate them for changes in 
what it costs them-to live; and, of course, 
when the index does not do this, they con- 
clude that it is in error. 


From the point of view of the index- 
maker, there are two things wrong with 
this reasoning. In the first place, it over- 
looks the difference between the individual 
and the average. Indexes must be designed 
to reflect the average experience of a group, 
and there is always implicit in the use of 
the index the assumption that the individ- 
uals in the group are pretty well described 
by the average. Of course, this is only 
approximately true; the average describes 
the individuals exactly only when they are 
all exactly the same. So the index based 
on the average experience of wage-earner 
families is necessarily applied to large and 
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small families, and to high- and low-wage 
families. Now while it approximates very 
well the average experience of everybody, 
it exactly describes the individual experi- 
ence of nobody. 


The other thing wrong with this reason- 
ing is the notion that either a price index 
or a cost-of-living index is intended to 
measure changes in costs of living that 
arise from changes in standards of living. 
Usually when people live better, when they 
buy more or better goods and services, it 
costs more. This kind of change would be 
reflected in an index of family expenditures, 
but not in a price index or cost-of-living 
index. Furthermore, while it would be 
possible to make an index of family expendi- 
tures, the use of such an index to adjust 
wages would lead to the circular absurdity 
of saying, “The more I spend, the more 
the index will go up, and the more the 
index goes up, the more I’ll have to spend,” 
etc. The standard of living is not raised 
by automatic adjustments of wages based 
upon cost-of-living increases but by rising 
productivity which results in more and hetter 
goods and services and a higher level of 
consumption. The cost-of-living adjust- 
ments are designed only to compensate 
wage earners for depreciation of the pur- 
chasing power of their wages that occurs 
because of changes in prices. 


Difference Between Price Index 
and Cost-of-Living Index 


In rejecting the use of an index of ex- 
penditures for such purposes, we have still 
the question of the price index v. the cost- 
of-living index. Let me say, then, how 
we conceive of a cost-of-living index and 
how we distinguish it from a price index. 
A cost-of-living index, as defined in con- 
temporary economic thinking, is an index 
of the change in the cost of maintaining the 
same or an equivalent standard of living from 
one time to another, or from one place to 
another. The key to this concept is in the 
word “equivalent.” Properly speaking, 
what distinguishes a cost-of-living index 
from the more narrowly defined price index 
is that in the cost-of-living index we would 
try to measure the changes in the cost of 
an equivalent market basket of goods and 
services, whereas in a price index we try 
to measure the same market basket. 


This is most easily seen when we think 
of comparisons between one place and 
another. If we wish to compare the cost of 
living between, say, Baltimore and Phila- 
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deiphia, we may find that because the con- 
suming habits are much the same in the 
two cities, a single market basket will serve 
as a basis of comparison. In such a case, 
an index of the difference in prices between 
the two cities would also be an index of 
the difference in cost of living between 
them, the standard of living being the same. 


Now, suppose we wanted to measure the 
difference between Philadelphia and Lon- 
don. In this case, we would find that 
families in these cities, whose standard of 
living was the same, select different market 
baskets of goods and services to satisfy this 
standard of living. The most obvious ex- 
ample is the preference for tea in London 
and coffee in Philadelphia. Another is the 
preference for lamb in Philadelphia and 
mutton in London. Another is the prefer- 
ence for large powerful automobiles in 
Philadelphia and small economical auto- 
mobiles in London. If we could define the 
market baskets of goods and services—one 
in Philadelphia and one in London—which 
would yield wage-earners’ families in the 
two cities the same standard of living, then 
we would say that these two market baskets 
are equivalent (though not the same) and 
that a comparison of the cost of them in 
their respective cities would give us an 
index of the difference in cost of living 
between the two cities. 


Now, whether we are comparing one 
place with another or one time with another, 
we find that an index of the differences in 
cost of living between two situations 
(whether times or places) requires that 
we be able to identify and measure the cost 
of these equivalent market baskets yielding 
the same standard of living. The techniques 
for doing this remain the important un- 
solved technical problem in cost-of-living 
theory. Many of us are hopeful that the 
lines of research being carried on in this 
bureau and elsewhere will lead us within 
the next decade to some satisfactory solu- 
tion, or at least an experimental solution, 
to the problem of measurement. 

In the meantime, we use the price index 
—the measure of changes in the costs of 
the same market basket from month to 
month and year to year—as a suitable ap- 
proximation to the cost-of-living index. I 
might add that a well-designed and well- 
maintained price index has been found to 
be a good approximation to a cost-of-living 
index under most circumstances, 


Just as the price index and the cost-of- 
living index tend to be the same over short 
distances in space (as between two nearby 
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and similar cities), so they tend to become 
the same over short periods of time. It is 
perfectly clear that the same standard of 
living in two successive months will yield 
almost the same market basket. Thus, the 
Consumers’ Price Index can be said to 
yield a very close approximation to a cost- 
of-living index between two dates which 
are close together in time. The index will 
also give a close approximation to changes 
in cost of living over any period of time 
during which there have not been great 
changes in consumption habits—simply be- 
cause the same standard of living through- 
out the period can be purchased in about 
the same market basket. It is only when 
we seek'to measure changes over a period 
of great changes in consumption habits that 
the distinction becomes sharp and signifi- 
cant. Over such periods the price index, 
rigorously defined, can be measured by a 
market basket of identical goods and serv- 
ices, but the cost-of-living index cannot. In 
general, it is correct to say that as changes 
in the consumption patterns accumulate 
over ‘time, the distinction between a price 
index and a cost-of-living index becomes 
sharp, and the price index is less and less an 
approximation to changes in cost of living. 
It is “for this reason that it is necessary 
from’ time to time to survey the consuming 
habits of families, and to define a new 
market basket which more accurately re- 
flects current consumption patterns. 


Interim Adjustment 


It ‘was precisely these considerations 
which led the bureau to decide on an in- 
terim adjustment of the index last winter, 
about which a good deal was said in the 
hearings. At the outbreak of the war in 
Korea we found ourselves trying to measure 
month-to-month changes in 1950 by an 
index with a market basket reflecting the 
market basket of 1935. Though we were 
already embarked upon a three-year pro- 
gram of studies looking toward a compre- 
hensive revision of this market basket, we 
felt it was necessary to make some interim 
adjustments in the market basket just so 
the index would reflect ‘most accurately 
the changes in prices, and approximate most 
nearly the changes in cost of living, in 1950 
and 1951. For this reason we modified the 
1934-1936 market basket and substituted 
one based on observations of the postwar 
expenditures of families in cities of the 
United States. This adjustment was labeled 
“interim” because it was based on estimates 
derived from only a limited number of 
cities. Nevertheless, the patterns were so 
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uniform among these cities and the nature 
of the changes since 1934-1936 was so con- 
clusive that the data provided evidence con- 
vincing to us and most other competent 
observers. Though for various reasons 
many of the labor-management contracts 
still follow the “old index,” we in the 
bureau are entirely convinced that the ad- 
justed index is a more accurate measure 
of the changes in prices and a closer ap- 
proximation to changes in cost of living 
now occurring from month to month and 
quarter to quarter. 


Emergency Situation 


Ordinarily, as I have said, changes in 
consumption habits are slow and gradual, 
so that changes in the market basket of 
the index are required only infrequently. 
In times of economic mobilization, when 
much of our productive capacity and man- 
power are devoted to the purposes of national 
security, significant changes can occur over 
comparatively short periods of time. The 
differences between the free economy of 
1941 and the rationed economy of 1942, 
though separated by only a year, were 
greater than would ordinarily take place 
over a decade. Under those wartime condi- 
tions we did not adhere to the fixed market 
basket but adopted a revised market basket 
which conformed to wartime consumption, 
with lower quantities of meats and gasoline 
and larger quantities of public transportation 
and automobile repairs. 


During the past few months there have 
been announcements of curtailments of ma- 
terials available for consumer goods. This 
may lead to some significant changes in the 
amounts of these goods available to con- 
sumers, The bureau may have to take steps 
to keep ourselves informed of changes in 
consumption habits which may drastically 
alter the market basket, even over short 
periods of time. To do this, we are planning 
to obtain information from a small, care- 
fully chosen’ sample of city families for 
fairly frequent intervals in order to be 
able to take account of such changes and 
to introduce them systematically into the 
market basket and the weight patterns of 
the index. Some of the comments made in 
the testimony before the committee have 
suggested that this involved a departure 
from the bureau’s policy of a “pure price 
index” based on a “fixed” market basket. 
I want to comment merely that to us it 
seems not a departure from our basic con- 
cepts but, on the contrary, an implementa- 
tion of them. The basic concept is mot that 
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the market basket mever changes but that 
it changes only to reflect significant changes 
in consumption patterns. Ordinarily, in 
times of peace and stability, these changes 
become significant over long periods of 
time; on the other hand, if the circum- 
stances of economic mobilization enforce 
“significant changes over short periods of 
time, it is the significance of the change— 
not the length of time—that should be our 
guide. The policy that we have announced 
on this point is that we shall “set in motion 
as soon as possible a statistical and analyti- 
cal mechanism by which serious changes in 
consumer expenditures can be detected as 
they occur, and devise a systematic pro- 
cedure by which these changes would be 
automatically considered and promptly in- 
troduced into the index weight structure 
when failure to recognize them would result 
in a significant error in the VU. S. all-items 
index.” 


This is no change in policy; it is a 
change in practice to maintain the same policy, 
in the face of extraordinary conditions. 


Revision Program 


I should like to turn now to another 
major problem for the bureau growing out 
of these revisions and other changes. In 
the old days, that is, before the last war, 
the uses of the index for economic and col- 
lective bargaining purposes were much more 
general and less precise than they are today. 
In those days the bureau could and did 
make revisions in the index from time to 
time without creating serious problems for 
ourselves or for the users. At the present 
time, however, with the index woven into 
collective bargaining contracts in a very 
precise way and on a very large scale, the 
bureau has to exercise much greater caution 
in carrying out its changes or revisions. 


For example, although the interim adjust- 
ment which we made after Korea was not 
completed and published until the issuance 
of the January, 1951 index at the beginning 
of last March, all users of the index had 
been notified in October that these changes 
were impending. Likewise, in order to help 
meet the problems of the bargainers in 
adjusting to the changed index, we recalcu- 
lated the adjusted index back to January, 
1950, and at the same time promised to 
continue the old index along with the ad- 
justed one throughout the rest of 1951. Thus 
there will be provided a period of two full 
years of overlapping of the adjusted and 
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the old index. We did this because we 
recognized that some of the users of the 
index might have problems in making the 
shift, especially those whose contracts were 
signed before the interim adjustment was 
announced. And now all during 1951 there 
will be an opportunity for the conversion 
of contracts to the adjusted index, whenever 
the parties can agree to do so. 


We now look forward to the completion 
and publication of the completely revised 
index in the latter half of 1952. Just as we 
believe that the present adjusted index is 
a distinct improvement over the old index, 
we are confident that the comprehensive re- 
vision will yield an index much superior to 
either of those now being published. It will 
have in it three years of intensive work and 
the thinking of the economists and statisti- 
cians most experienced and most competent 
in the cost-of-living field. It will be based 
on extensive information concerning expen- 
ditures and prices painstakingly collected 
precisely for this purpose. Under ordinary 
circumstances, no one would raise the ques- 
tion of continuing either of the present in- 
dexes after the publication of this revision. 
Yet you have heard some witnesses who 
have felt that the old series, because it is 
written into so many contracts, should be 
continued as long as there is any use for it. 
The bureau has not committed itself to” the 
publication of the old series beyond the end 
of this calendar year, and would in any event 
be most reluctant to continue it as an offi- 
cial index beyond the publication of the new 
revised index next year. This is partly a 
matter of expense; it is more expensive to 
calculate two such indexes than one. But 
even more, we are reluctant to continue to 
give currency to a statistic which we feel 
has already been superseded by an improved 
one, and which will become progressively 
obsolescent as time goes on. 


Much interest in these hearings has cen- 
tered on the form and content of the index 
—particularly the changes that might be 
made in the forthcoming revision. Many 
of the witnesses, in answer to the commit- 
tee’s questions, have expressed views as to 
the kinds of indexes that should be\com- 
piled. The completion of the revision is still 
a year off, and many of the decisions remain 
to be made. In fact, we have been gathering 
data for the last two years on which to base 
many of these decisions. The data, however, 
do not make the decisions for us; they only 
tell us how to implement the policies which 
we have already decided upon. The im- 


portant decisions are decisions of policy, 
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and I should like to take a little time to lay 
before you some of the policy questions with 
which we are faced. 


General Policy Questions 


(1) Coverage of the Index.—There has 
always been a question about matching the 
coverage of the index with its uses. Since 
the most common aad the dramatic uses of 
the index are concerned with wage adjust- 
ments, there have always been powerful 
arguments in favor of an index based on the 
market basket of wage earners and lower- 
salaried clerical workers—those commonly 
covered by the collective agreements to 
which the indexes are usually applied. Qn 
the other hand, the index is also much used 
as an instrument of public policy—by the 
Congress and by the Executive in making 
decisions that affect the welfare of the en- 
tire country. Mr. Lubin, my predecessor as 
Commissioner, in his testimony before you, 
emphasized the very great importance of 
these uses, even though they are superfi- 
cially less apparent and less spectacular 
than the agreements between large corpora- 
tions and unions. From this latter point of 
view, it would be most appropriate if its 
coverage were as broad as possible. 


In addition to these two general uses, 
there are many specific ones. The index is 
used to adjust the salaries of state employees 
of Minnesota, to escalate 99-year leases and 
alimony contracts, to adjust relief budgets, 
to revise old-age pensions—in fact, for many 
kinds “of commitments intended to be sta- 
bilized over long periods of time. It is ask- 
ing a great deal of one index to serve all 
these purposes and serve them well. Ideally, 
each of these uses would require an index 
especially designed for its purpose. Up to 
now, our principal effort to design special 
indexes has been centered on the compila- 
tion of local indexes for the 34 large cities 
now covered by the index. The bureau has 
historically recognized the need to provide 
management and labor with measures of 
the changes in prices city by city, especially 
for those ccllective agreements which are 
essentially local in their coverage: you have 
heard in some detail about the application 
of the index to such a situation in the con- 
tract between the St. Louis Publishers’ As- 
sociation and the 14 unions with whom they 
have collective contracts. 


Without minimizing all the advantages of 
having local data, and the confidence of local 
people in indexes based on data from their 
cities, we have observed that the differences 
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in the changes in prices between one city 
and another are no greater than the differ- 
ences in the changes of prices affecting vari- 
ous groups in the population. For example, 
there might be less error in using the index 
for Chicago or Kansas City or the average 
for the United States in a contract in St. 
Louis than in using the index for wage 
earners in St. Louis to adjust relief budgets 
in St. Louis. This is because the expendi- 
ture patterns and price movements for a 
given group of the population are rather 
similar among large cities, but the expendi- 
ture patterns and effective price movements 
may be very different among groups, even 
within the same city, if they differ very 
greatly in income level or standard of living. 


As a result of our analysis of these issues, 
after having consulted our advisory com- 
mittees, we are tending toward a decision 
to design an index that will be applicable 
to wage earners and clerical workers. At 
the same time, we hope to be able to make 
supplementary indexes of the effects of 
price changes on other identifiable groups in 
the population. This is especially important 
for those groups who are covered by various 
welfare programs and who are especially 
vulnerable to changes in prices: for ex- 
ample, persons living on pensions and fam- 
ilies receiving public assistance of one kind 
or another. By the same techniques, we 
might hope perhaps to be able to estimate 
for state administrations indexes of the 
effects of price change on budgets for single 
women, such as those often used in the 
administration of state minimum-wage laws. 
I can say now only that we have recognized 
the problem, that’we are designing our work 
to try to meet these various needs, and that 
the prospects at the moment are good that 
We can make some progress in this direction. 

This brings up another question: Can the 
bureau produce an index which will apply 
for policy purposes to the entire population? 
Theoretically, the answer is yes; but prac- 
tically I think we may have to stop some- 
what short of this. Whereas the present 
index is confined to large cities, the design 
of the revised index includes cities of all 
sizes, from communities: of 2,500 to New 
York City. In addition to city indexes such 
as we now have, we are planning to compile 
class-of-city indexes for cities of different 
sizes and for different regions. Thus, we 
will be able to take the first steps toward a 
general index, namely, an index for all wage 
earners. Beyond this, the data we have may 
permit us to estimate indexes which will in- 
clude the entire urban population, by taking 
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into account the differences which would be 
introduced into the market basket by the in- 
clusion of groups other than wage and sal- 
ary workers, and particularly the extremes 
of high and Jow incomes. This would still 
leave us somewhat short of the objective: 
we would still have to find some means of 
covering the village and farm populations. 
Ptesumably this might be done by a statis- 
tical reconciliation of the Consumers’ Price 
Index and the indexes of the Bureau of 
Agricultural Economics covering prices paid 
by farm families. This is not immediately 
on our agenda; our first efforts will be to 
get our own indexes in good shape. 


(2) Problems of Pricing.—While a great 
deal was said about the form and weighting 
structure of the index, several of the wit- 
nesses before the committee quite clearly 
emphasized the importance of pricing in 
index-making. This has long been recog- 
nized by the most acute students of this 
subject. The late Professor Wesley C. Mitchell, 
one of the great authorities on index num- 
bers, in a survey of the Bureau of Labor 
Statistics’ indexes nearly 40 years ago, ob- 
served that “The reliability of an index most 
obviously depends upon the judgment and 
the accuracy with which the original price 
quotations were collected. To judge 
from the literature about index numbers, 


one would think that the difficult and im- 


portant problems concern methods of 
weighting and averaging, but those who are 
practically concerned with the whole process 
of making an index number from start to 
finish rate this office work lightly in com- 
parison to the field work of getting the 
original data.” 


The bureau has never forgotten this ad- 
vice, and a great deal of our time and effort 
is directed toward the maintenance and 
improvement of the quality of the price data 
we collect. This was our problem during 
the war, and it was out of this problem that 
the controversy over the index mainly arose. 
It is a problem even in times of comparative 
economic stability, and always becomes 
more acute when extraordinary circum- 
stances like the economic mobilization pro- 
gram supervene to interfere in the market. 
Apart from these extraordinary circum- 
stances, the problem is one of the dynamics 
of the American economy. If our economy 
were sluggish, pricing would not present so 
many problems: the same goods would re- 
main in the market year in and year out, 
and we could, for the most part, price the 
same stock numbers or model numbers. But 


the American economy is inventive, dynamic 
and restless, and so we have continuous 
change in design, materials and manufac- 
ture of the things we use. 


The problem of pricing is to be able to 
identify from time to time and from city to 
city identical or comparable qualities of 
merchandise—as the market defines quality. 
A corollary problem is how to deal with 
changes when they occur, how to compare 
the prices of different makes and designs 
of the same commodity that occur from time 
to time and place to place. 


Our general policies are clear. In the first 
place, we try as long as we can to price the 
identical article, since price change in the 
absence of quality change is the simplest 
to measure, for example, 92-score butter. 
On the other hand, when commodities are 
not standardized, like women’s clothes, the 
pricing is more complex, and we need a way 
of shifting from one item to another without 
confusing quality change and price change. 
When we shift our pricing of an article from 
one quality to another, where they are both 
in the market at the same time, we assume 
that the difference in price is the measure of 
difference in quality, and make the change in 
such a way that the difference in price be- 
tween the article being dropped from pric- 
ing does not affect the level of tie index. 
This gives us the flexibility to ada and de- 
lete items in the pricing of the index, as 
we explained to you, without distorting the 
index movement. 


Even greater difficulty arises when goods 
are not freely available in the market, or 
when, for other reasons, the market is not 
free to place its values on various goods. 
These situations arise primarily in times of 
economic stress arising from wars or other 
serious dislocations, and it is at these times 
that we are required to establish rules and 
procedures which will enable us to adhere 
most faithfully to the concepts and princi- 
ples of the index. We are working now to 
formulate the policies to do this in the pres- 
ent circumstances, and in anticipation of 
further shortages and disruptions in the 
market. The point I want to emphasize to 
you is that while these extraordinary cir- 
cumstances may require changes in meth- 
ods, these changes are adaptations of practice 
to maintain the same policy. 


(3) Inclusion of Taxes in the Index.— 
One of the principal issues allied to the pric- 
ing question is the question of treatment 
of taxes. This has been the subject of much 
discussion, both before the committee and 
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in the bureau. Our present practice is to 
include in the index pricing those taxes 
which are part of the price; but we exclude 
direct taxes. This is a reasonable, common- 
sense approach, but it presents one anomaly. 
As it has been pointed out, it means that 
the change in taxes in Michigan, for ex- 
ample, which relies on sales taxes for a 
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major part of its revenue, causes the index 
to change; but a change in income taxes in 
Virginia, which does not use sales taxes, 
has no effect on the index. The issue, of 
course, becomes particularly pointed with 
respect to the federal income taxes, which 
are the heaviest and which have changed 
the most. 
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There are two issues which often become 
merged in this argument, One concerns the 
propriety, from the point of view of good 
index-making, of the inclusion or exclusion 
of taxes. The other is concerned with the 
propriety, from the point of view of public 
policy, of using an index that reflects changes 
in taxes as an instrument for the escalation 
of wages, which could have the effect of 
shifting the burden of taxes. The first ques- 
tion is one with which we in the bureau are 
concerned; the second is beyond our province. 


We have under active consideration the 
question of the treatment of taxes in the 
revised index strictly from the point of 
view of good index procedure. The ques- 
tion of the incidence of the taxes themselves 
is one for the Congress in the first instance, 
and for negotiation between labor and man- 
agement. I might add that, in order to 
distinguish between these two kinds of de- 
cisions, in Sweden they publish two indexes 
—one reflecting changes in taxes of all kinds 
and one excluding all effects of tax changes, 
so far as these can be segregated from prices. 


(4) Uses and Misuses of the Index.— 
This brings me to the broader question of 
the uses—and if I may say so—the misuses 
of the index. Some of the witnesses before 
you have contended that the index was mis- 
used. Most of them were kind enough to 
absolve the bureau from responsibility of 
the misuses. Their kindness, however, does 
not dispose of the problem that is perennial 
with us. We are forever being asked to 
supply information for purposes which, in 
our judgment, entail statistically question- 
able uses of our data. By this, I do not 
mean to cast any reflections on the integrity 
of the people who propose to use the data 
in these ways. These are questions of pro- 
fessional judgment in which we sometimes 
feel that the figures are not altogether ap- 
propriate from a technical point of view for 
the uses proposed. We have many times 
had occasion to point this out to people who 
have requested the figures, but we do not 
feel that it is proper for an agency of gov- 
ernment to set itself in judgment on the 
users of its data by refusing to provide them. 
“Use” and “misuse” are relative terms: the 
index is more precisely applied to some situ- 
ations than to others. And there are some 
situations where the application entails such 
risk of error that we are reluctant to see 
the index used. 

We feel that our responsibility is to docu- 
ment our methods and our sources; to pub- 
lish all the details of index construction; to 
publish and document our policies and our 
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important policy decisions; to open our rec- 
ords to scrutiny; to advise when we are 
asked—and sometimes on our own initiative 
—concerning the prudent uses of the data. 
There we believe our responsibility ends, 
and if the users of the data go beyond the 
bounds which we consider statistically proper 
or prudent, they then take the responsibility 
for the inadequacy of their conclusions or 
judgments. 


(5) General Philosophy of the Bureau.— 
Finally, I would like to say a few words on 
our philosophy, not only on the compilation 
of the Consumers’ Price Index, but in gen- 
eral, This index is not the only one of our 
statistics which can have profound effects 
on decisions of public and private policy. At 
the moment, it is perhaps the most promi- 
nent. The bureau also publishes extensive 
data on wage rates which are used as guides 
in the determination of prevailing wages in 
many industries and occupations and locali- 
ties. We pubish the official statistics of em- 
ployment which are basic guides to manpower 
policy, both in times of unemployment and 
in times of manpower shortages. We com- 
pile the official statistics of productivity, 
which are perhaps the most difficult and at 
the same time the most important guides to 
economic policy. We publish the official 
statistics of housing which are the measure 
of the availability of new housing coming 
on to the market. 


From time to time all of these statistics 
are heavily relied on in crucial policy de- 
cisions of the government and of individuals. 
Our penalty for putting out statistics that 
are needed and useful is that they are day 
after day put to the tests of utility. And in 
these tests, of course, the shortcomings of 
the data come quickly to light. You have 
heard of some of the shortcomings of this 
index; a similar inquiry would, I know, 
reveal similar defects in others of our basic 
series. I do not say this apologetically. The 
only kind of statistics in which no defects 
would be discovered are those which were 
never used for any important purpose. As 
I said to you when I first appeared before 
you, most of these shortcomings are well 
known to us—indeed, in most cases, they are 
publicly known because we have been at 
pains to point them out. The improvement 
of the data is our continuous agenda. 


It is inevitable also that from time to time 
the data will lead to conclusions which will 
place one person or one group of people at 
a disadvantage in pursuit of some objective. 
At such times it is these people who sub- 
ject the statistics to the closest scrutiny in 
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To most people ‘cost of living'’ means 
the amount of money a family spends. 
If it buys more food and finer clothes, or 
~moves to a roomier house, its cost of 
living goes up. . . . The widespread opin- 
ion that the BLS index grossly understates 
the rise in cost of living is justified, if cost 
of living is taken to mean the amount of 
money a family spends for the commodi- 
ties and services it buys.—Report of the 
President's Committee on the Cost of Liv- 
ing, Office of Economic Stabilization, 


Washington, 1945. 





the hopes of finding some means of miti- 
gating the unfavorable conclusions. This is 
also healthy and useful for us; it assures us 
that our statistics will receive the closest 
scrutiny. Nevertheless, it ought not to be 
interpreted to mean, simply because the data 
at the moment leads to conciusions which are 
to someone’s disadvantage, that this is a 
sign that the bureau is biased against that 
person or group. 


I am sure you have been impressed 
throughout these hearings, as I have, with 
the fact that witnesses, whether critical or 
complimentary, approach this index as an 
institution. This is bound to be the case 
with an index that is so well known, so 
much used and so old. It is part of the 
tradition that every Commissioner inherits, 
and, if you will permit me to say so, I feel 
that my job above everything else is to keep 
this tradition and the bureau’s reputation 
intact to pass on to my successors. My dis- 
tinguished predecessor, Mr. Lubin, testified 
very wisely from the point of view of a man 
who has devoted his life to developing and 
disseminating economic and statistical knowl- 
edge. He spoke to you about the position 
of the Commissioner of Labor Statistics. 
He was the fifth and I am the sixth in a line 
of Commissioners over a period of nearly 
70 years. I should like to emphasize a few 
points on my own behalf. 


During the course of these hearings you 
have heard about the bureau’s advisory com- 
mittees, about consulting our users, about 
checking our proposals with other agencies 
and the public. Surely the bureau, and I 
personally, have sought advice widely among 
the users and makers of indexes, and we 
have tried to maintain an open mind and a 
scientific approach to the issues which have 
come up. I should like to make clear, how- 
ever, that the final responsibility falls 
strictly upon the Commissioner. You in the 
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Congress are going to hold the bureau—and 
the Commissioner himself in particular— 
responsible for the soundness and integrity 
of the index. This responsibility we accept. 
Therefore, we do not always follow the 
recommendations which are submitted to us 
by our advisers, and could not do so. 


Several times, I believe, in the course of 
the hearings there was mention of advice 
not taken, with perhaps the implication that 
the bureau was not operating properly in 
acting this way. It would be impossible to 
follow all the advice given us-——a lot of it 
from time to time is contradictory. But 
even if it were not, we must ourselves make 
the final decisions and take full responsi- 
bility for the index. In fact, it is this policy 
throughout the history of the bureau which 
has insured the integrity of the bureau, and 
which has developed both Congressional 
and public confidence in our work. I can 
assure members of this committee that that 
tradition is now being carried on in the 
bureau as it exists today. 


Public Policy 


In closing, I should like to say a few 
words about the part which the Congress 
must necessarily play in this whole matter 
before the committee. The technical aspects 
of making this index are, of course, the 
bureau’s responsibility. As Mr. Lubin sug- 
gested to you in his testimony, these techni- 
cal problems are matters with which the 
Congress should concern itself to the extent 
of making sure, as you are now doing 
through these hearings, that the bureau is 
carrying out its responsibilities. However, 
there are certain phases of the work of the 
Bureau of Labor Statistics with which you 
should be particularly concerned. As the 
direct representatives of the people, you are 
the spokemen for the needs of the public 
with respect to this index. It is you who 
should and, in fact, do decide certain im- 
portant questions. 

First, for example, is the problem of the 
scope of the index or indexes which should 
be supplied through public funds. As I said 
to you a moment ago, the bureau might 
possibly prepare, in addition to the Con- 
sumers’ Price Index, a number of special- 
purpose indexes. For example, there might 
be an index especially designed for an aged 
couple living in retirement on social se- 
curity benefits or pensions. A_ second 
special-purpose index could be designed to 
measure changes in prices paid by single 
female workers whose wage rates are estab- 
lished by minimum-wage legislation. Other 
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indexes might cover particularly the low- 
income groups of the population, profes- 
sional groups and others. Now these involve 
more than technical questions; they are 
matters of public policy. 


Second, there is the question of the num- 
ber of cities for which individual consumers’ 
price indexes should be prepared. At the 
present time, the bureau publishes 34 city 
indexes in addition to the all-city index, 
which is a composite of all 34. We could 
conceivably prepare a satisfactory national 
index with fewer cities than we now have— 
or at least with different cities. With minor 
exceptions, none of the present 34 cities has 
less than 100,000 population. For a good 


national index we should have adequate 
representation of cities smaller than 100,000, 
ranging down perhaps to as low as 2,500. 


The-policy question involved here is this: 
“What are the needs for individual city in- 
dexes?” You will recall the testimony of 
Mr. Roberts of the St. Louis Post-Dispatch, 
who emphasized the demand of the St. 
Louis Publishers’ Association, and the 
unions with which they bargain, for the 
local St. Louis index as follows: 


“The national figure may be more than 
fair to people in one city, but it would be 
unfair to people in another city.” 


I can assure the committee that the de- 
mand for local indexes is a very real and 
insistent one. We have on file in the 
bureau requests from more than 600 cities 
throughout the United States asking to be 
included in the list for which individual city 
consumers’ price indexes are compiled by 
the bureau. Obviously, a line has to be 
drawn somewhere; the question is where the 
line should be drawn. 


On several former occasions the bureau 
has presented proposals for indexes in 
something like 100 cities, including at least 
one city in every state, and including also a 
reasonable list of small and medium-sized 
cities. There is fo question about the fact 
that more adequate representation of these 
smaller cities is needed for the national index. 


There is a related but slightly different 
question, that is, the frequency of city in- 
dexes. In the days before the last. war, 
when prices were changing slowly, the na- 
tional and city indexes came out once in 
three months. During World War II it 
was necessary to go on a monthly basis. 
Many cities were added to the pricing pro- 
gram—though not to the Consumers’ Price 
Index—and special indexes were computed. 
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A good many of these were also on a 
monthly basis. With the cutbacks at the 
end of the war, these additional cities were 
all dropped, and the bureau also found it 
necessary, in 1947 and 1948, to cut back the 
frequency of price collection, even though 
prices were changing very rapidly. In our 
present program only ten of the individual 
cities are on a monthly pricing basis, the 
remaining 24 coming out quarterly, with 
eight in each month of the quarter. On the 
other hand, there have been further requests 
for many of the quarterly cities to be put 
on a monthly basis. As I stated above, 
this is not entirely a technica! question; it 
is also a question of the need for more fre- 
quent data in periods of rapid price change. 


Finally, there is the problem of budget, 
for which the Congress has the responsi- 
bility. We shall be going before the ap- 
propriations committees next spring with 
proposals concerning the new index. They 
include the scope of the index, the frequency 
of its publication, the number of cities cov- 
ered. All these policy questions which I 
have been discussing with ‘you will be de- 
cided by the Congress through the funds 
which it decides to make available, after 
balancing the needs and demands of the 
users of the index against the costs required 
to meet them. 


I should like to stress at this point that 
the bureau, because of its technical re- 
sponsibility for making a good index, will 
necessarily give preference in the use of 
funds to the establishment and maintenance 
of the highest possible quality of index. We 
shall urge that the Congress provide us 
with sufficient funds to continue issuing a 
sound and satisfactory Consumers’ Price 
Index from month to month, and further to 
keep this index in good repair. One of the 


_things we have learned from long experience 


is that an index cannot be long maintained 
in good condition merely by day-to-day op- 
erating expenditures. Periodically, there 
must be minor and sometimes even major 
repair work which keeps it in good condi- 
tion, So perhaps I could say that you and 
the Congress will be determining to a large 
extent what kind of an index we are going 
to have after our revision program is com- 
pleted in 1952. 


With respect to other questions, such as 
the number of city indexes to be compiled, 
the size of the budget will be the determin- 
ing factor. Funds can be allocated to add- 
ing more cities or for more frequent price 
collection in cities now included in the in- 
dex. [The End] 
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Decisions of Courts and 
Administrative Agencies 








HE NEW YORK State Labor Rela- 
tions Board’s fight with the NLRB to 
obtain “State’s rights in labor relations 
matters” resulted in a round of victory for 
the underdog this month in two cases in- 
volving local New York taxicab companies. 
Under the “jurisdictional yardstick” estab- 
lished by the NLRB last year, one of the 
categories is called “instrumentalities and 
channels of interstate or foreign commerce,” 
and under this category the national board 
has been claiming jurisdiction over local 
cab companies, maintaining that their activi- 
ties “affect” interstate commerce (even 
though they are not “engaged” in interstate 
commerce) because they carry passengers 
to and from interstate railroad, bus, ship 
and air terminals. The NYSLRB, in its 
annual report for 1950, discussed exten- 
sively the whole question of NLRB juris- 
diction of predominantly local matters, and 
expressed its ire over the national board’s 
taking local cab cases. It especially com- 
plained of the NLRB’s action in asserting 
(after first having refused) jurisdiction in 
the Skyview Transportation Company case, 
92 NLRB 251, where, in consenting to 
hear the case, the Board declared that the 
operations of the company were “an essen- 
tial link in the services performed by . 
instrumentalities of commerce” since 6 per 
cent of its trips were made to and from 
terminals of interstate carriers. 


In the first of the two cases decided this 
month (NLRB v, NYSLRB, 20 Lasor Cases 
{ 66,431), in which the United States Dis- 
trict Court for the Southern District of New 
York denied the NLRB an injunction to 
restrain the state board from continuing to 
exercise jurisdiction over a dispute involv- 
ing a local cab company, the court did not 
hold that the state board had jurisdiction, 
but said only that there was sufficient doubt 
as to who had jurisdiction to prevent the 
issuance of a preliminary injunction. 
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The court did express these sentiments, 
however: “[The phrase ‘affect’ interstate 
commerce] may be carried to the ridiculous 
extent of saying that practically every ac- 
tivity directly or indirectly affects interstate 
commerce. For example, a person about to 
embark on an interstate journey may go to 
a store to buy certain articles that he needs 
in the course of his travels. Surely it does 
not follow from these facts that the store 
is engaged in an activity that affects inter- 
state commerce.” 


In the other case (VYSLRB v. Charman 
Service Corporation, 20 Lasor Cases {| 66,452), 
the New York board sought enforcement 
of an order directing a local cab company 
to reinstate one of its employees with back 
pay, and the cab company protested that its 
activities did not come under the jurisdic- 
tion of the state board, basing this claim 
on the Skyview Transportation Company 
case. The New York Supreme Court held, 
however, that the mere carrying of passen- 
gers to interstate terminals does not bring 
a cab company under the jurisdiction of the 
national board, and it granted the enforce- 
ment of the state board’s order. 


Both the decisions were based on the 
Supreme Court ruling in U. S. v. Yellow 
Cab Company, 332 U. S. 218, where it was 
held, in relation to the Sherman Act, that 
taxicab transportation within the limits of 
a city was not interstate commerce, and 
that transportation to terminals of inter- 
state carriers was “too unrelated to inter- 
state commerce to constitute a part thereof.” 


HE NYSLRB’s chief complaints against 

the NLRB’s jurisdiction policy were 
expressed in its annual report as follows: 
8 . We are concerned with the deleteri- 
ous effect, upon litigants and the public 
interest, of the National Labor Relations 
Board’s policy of declining or taking cases, 
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predominantly local in character, upon the 
basis of discretion rather than law. 

2g" the changing policy of the Na- 
tional Board in its enunciation of an arbi- 
trary yardstick, to which indeed it has 
already made sporadic exceptions, leaves us 
and litigants, too, thoroughly in the dark 
to chart a course to promote the harmony 
and peace in industrial relations sought by 
the enactment of state labor relations acts. 
It especially leaves us and the parties thor- 
oughly perplexed in borderline cases.” 


The question of whether any activity af- 
fects interstate commerce (on which the 
question of jurisdiction is based) is a judi- 
cial one, and not administrative, says the 
NYSLRB, and it should be determined by 
judicial authority: “Certainly the question 
whether the ‘constitutional boundary’ has 
been passed is not within the discretion of 
the Board, and its opinion on such question 
has no more meaning than ours, or that 
of any other state labor relations board, as 
a matter of law.” And, says the board, the 
Supreme Court has repeatedly indicated 
that, to affect commerce, matters must be 
“close and intimate and substantial.” 


The board’s report stated further that 
though “the line between federal and state 
power may be difficult to draw it is 
a demoralizing situation to find one admin- 
istrative agency laying down a discretionary 
policy on jurisdiction as against eleven 
state agencies in various states (and two 
territorial agencies) operating in the same 
field.” The board consequently stated its 
intention to carry to the courts its fight 
for “a reasonable lirie of demarcation” and 
to combine with the other state boards “in 
battling for our conception of interstate 
and intrastate commerce.” 


In another case, ;involving a different 
aspect of the federal-state jurisdiction fight, 
the Utah Supreme Court declared that “Con- 
gress has effectively preempted the entire 
field of legislation in regard to the ‘check- 
off’ and thus has precluded the States from 
legislating on that subject [in regard, here, 
to industries affecting commierce].” 


Utah law provides for criminal action 
against an employer who does not comply 
with a worker’s written request to have 
union dues checked off from his pay. It 
also allows assignments to be irrevocable 
for a period longer than a year and permits 
the assignment of union obligations other 
than dues. The federal law, on the other 
hand, lists the check-off as an exception 
to the general rule prohibiting an employer 
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from turning over any employee’s earnings 
to a representative; it establishes one year 
as the irrevocable period and permits only 
dues to be assigned. 


In this case an employer refused to honor 
a written assignment of an employee’s wages 
contending that he would be in violation of 
the federal law. The court declared that 
since the federal law does not merely dis- 
claim a federal policy hostile to check-off 
payments, but expressly prohibits such pay- 
ments except on certain specified conditions, 
and since it contains no provision authorizing 
the states to control check-off.arrangements 
(as was done in the case of union-security 
agreements), it is clearly demonstrated “that 
Congress was not indifferent to the subject, 
but on the contrary, was so vitally interested 
therein, that it established certain conditions 
precedent which an employer must meet 
before he may ‘check off’ membership dues.” 


“When Congress has by a sweeping pro- 
hibition banned the payment to or receipt 
by an employee representative of any money 
or thing of value where the payment is 
made by an employer, subject only to cer- 
tain specific exceptions, there is no room 
for the States to narrow or enlarge upon 
the exceptions without conflicting with the 
policy of Congress.” 


The Utah law, said the court, destroys 
the option contained in the federal law by 
making it a criminal offense to honor a 
wage assignment, and is therefore unconsti- 
tutional because of conflict with the LMRA; 
and “it is no answer . . . to argue” (as did 
the dissenters) that the particular assign- 
ment in question would not be unlawful 
under the LMRA.—State of Utah v. Mont- 
gomery Ward & Company, Inc., 20 LaBor 
Cases { 66,406. 


|. Salomon jurisdictional problem, whether 
a state court is barred from granting 
an injunction under the amended NLRA, 
came up in two jurisdictions this month, 
with contradicting decisions by the Alabama 
Supreme Court and the Appeliate Division 
of the New York Supreme Court. 


In Alabama, a state court injunction, ob- 
tained by a local building contractor to 
restrain picketing which was alleged to be 
unlawful, because it violated the secondary 
boycott provisions of the NLRA, was con- 
tended by the picketing union to be invalid 
on the ground that state courts lack juris- 
diction to grant such relief under federal law. 


The injunction was upheld, however, the 
supreme court declaring that the federal 
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statute does not restrict the equity power 
of the state courts. Those courts, subject 
to general equity principles, may grant 
injunctive relief against any unlawful activity ; 
it is immaterial whether the basis for the 
illegality of the activity is a federal law or 
a state law, so long as the court has juris- 
diction. Therefore, the state court can en- 
join picketing unlawful under the amended 
NLRA unless it is deprived of its equity 
jurisdiction in the matter. 


At least insofar as the activity sought to 
be restrained “does not impede the flow of 
commerce,” the court said, the amended 
federal statute does not preclude state court 
injunctive relief against picketing which, 
although essentially local in character, inci- 
dentally affects interstate commerce. The 
fact that the federal law declares such 
picketing unlawful and provides federal 
remedies does not, in itself, preclude the 
utilization of a state-court remedy, where 
such intent is not clearly indicated by the 
statute. 


Under the amended NLRA, the jurisdic- 
tion of the NLRB in relation to unfair labor 
practices is no longer exclusive, the court 
rules. Although this change in the statute 
does not operate to confer any new juris- 
diction upon courts, it does operate to 
remove the previous bar to injunctive relief 
in a suit by a private party under the 
already existing general equity power of a 
state court. Thus, at least where the free 
flow of interstate commerce is not impeded, 
the state court may enjoin picketing be- 
cause it is an NLRA unfair practice, pro- 
vided the administrative remedy before the 
NLRB is inadequate—Montgomery Buiid- 
ing and Construction Trades Council v. 
Ledbetter Erection Company, 20 LasBor 
CasEs J 66,407. 


On the other hand, the Appellate Division 
affirmed without opinion a lower court deci- 
sion which denied injunctive relief against 
peaceful picketing in an industry affecting 
interstate commerce on the ground that state 
courts are excluded from jurisdiction by 
the amended NLRA.—Goodwins, Inc. v. 
Hagedorn, 20 Lasvor CASEs { 66,409. 


60-Day Notice Requirement 
Supersedes Contract Renewal 
Provisions 


Tne NLRB has reversed prior decisions 
and held that a new contract executed with- 
in 60: days before the automatic renewal 
date of the old contract will serve as a bar 
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to a rival union’s petition for certification, 
even if that petition is filed before the 
“Mill B” date of the old contract (the 
effective date of the automatic renewal 
clause). This rule was enunciated in the 
case of De Soto Creamery and Produce Com- 
pany, 2 CCH LazBor LAw Reports (4th Ed.) 
7 10,907, where the majority held that the 
60-day notice requirement of the Taft- 
Hartley law supersedes the renewal provi- 
sion contained in a contract, whenever either 
of the parties desires to modify the contract ; 
but the rule was not applied therein because 
the rival union in this case, besides filing a 
petition which proved to be too late under 
the new rule, had filed an earlier one which 
had been too early under the old rule. The 
new ruling has been applied, however, in 
the case of Stone Paper Tube Company, 2 
CCH Lasor Law Reports (4th Ed.) § 10,908, 
where the rival union filed its petition after 
the new contract had been executed but before 
the Mill B date of the old contract. The new 
contract was held a bar to the petition. 


Under the old rule, where parties to a 
collective bargaining agreement executed a 
new contract during the term of an existing 
contract, the former was considered a pre- 
mature extension of the latter and therefore 
no bar to a petition timely filed with regard 
to the existing contract. However, upon 
re-examining this rule, the Board said that 
under the Taft-Hartley 60-day notice re- 
quirement it is only natural that contracts 
should be negotiated and executed between 
the sixtieth and thirtieth day before expi- 
ration of existing contracts since agreements 
are expected to be reached within 30 days 
so that notice can be given to mediation 
agencies at that time if a labor dispute exists. 


In the future, said the Board, a contract 
executed within the 60-day period and prior 
to the filing of a rival union’s petition will 
bar the petition. Rival unions seeking certi- 
fication will simply be required to file their 
petitions more than 60 days, rather than 
more than 30 days, for example (as in the 
case of a 30-day automatic renewal date) 
prior to expiration. 


However, in cases where neither party 
wishes to change the contract, the Mill B 
date of automatic renewal contracts will 
stand as the deadline for filing rival petitions. 


The opposition to this new rule, com- 
posed of Chairman Herzog and Mr. Reyn- 
olds, argued that the 60-day notice require- 
ment was designed to prevent “quickie” 
strikes and had no application to contract- 
bar rules. 
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Employer May Bargain with Union 
While Challenging Its Status 


Board Member Murdock cast the only 
dissent in a case involving an employer’s 
petition challenging the majority status of 
a union with which it was bargaining at 
the time. The employer had been bargain- 
ing with the union since 1943 under an 
annually renewed contract which could be 
reopened upon 60-days’ written notice. Dur- 
ing the process of negotiations being con- 
ducted pursuant to the reopening clause, 
the employer filed this petition for an 
election. The Board granted the petition— 
despite the union’s argument that the fact 
of the negotiations negated the existence of 
a representation question—declaring that to 
require the employer to cease bargaining 
under the circumstances might expose him 
to a charge of refusal to bargain. Further- 
more, said the Board, if the employer had 
to cease bargaining while determining whether 
the union was the proper representative, he 
would be denied the benefits attendant upon 
‘ dealing with a certified union. Where an 
employer questions a uwnion’s continuing 
majority status, said the Board, “the most 
reasonable and expeditious method of resolving 
such question is to petition for an election 
while maintaining the status quo by continuing 
to recognize the incumbent union.” 


Member Murdock thought the petition 
involved a “needless expenditure of Govern- 
ment money.” If the employer doubted the 
majority status of the union, he said, it 
should cease bargaining with the union; for 
a refusal to bargain based on a good faith 
doubt of the union’s status is not a violation 
of the law, whereas bargaining with a union 
that does not represent the majority may 
lead to a charge of illegal assistance.—J. P. 
O’Neil Lumber Company, 2 CCH Lasor Law 
Reports (4th Ed.) { 10,891. 


Union Is Not Free 
to Criticize Employer's Product 
The circulation of hardbills disparaging 


an employer’s product is not a concerted 
activity protected by the NLRA, held the 


NLRB in a recent four-to-one decision. 
Striking television technicians distributed 
throughout their community circulars charg- 
ing the television studio with furnishing 
“second-class” service; no mention of the 
union was made in the handbills nor of the 
fact of the labor dispute. The technicians 
who distributed the bills were fired, and the 
NLRB held that their discharge was not a 
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violation of the NLRA. The law, it said, 
does not “protect employees against dis- 
charge for resorting to ‘indefensible’ means,” 
and here the attack was completely unre- 
lated to the labor dispute since the em- 
ployees sought a boycott of the employer 
on the basis of his “shoddy product” rather 
than because he was “unfair.” “In our judg- 
ment,” said the Board, “these tactics, in 
the circumstances of this case, were hardly 
less ‘indefensible’ than acts of physi- 
cal sabotage.” 

In a vehement dissent Board Member 
Murdock declared that neither the means 
nor the objective of the handbills was 
unlawful: the handbills contained truthful 
statements and served only as “an addi- 
tional pressure” to force the emplover to 
agree to the union’s demands, Said Member 
Murdock: “Is the right to engage in concerted 
activities . . . to be made so ephemeral as to 
be forfeited simply because activities are 
embarassing to the employer?”—Jefferson 
Standard Broadcasting Company, 2 CCH 
Lapor Law Reports (4th Ed.) { 10,888. 


—But Union Members Are Free 
to Criticize Union Officials 


Where five members of a union circulated 
handbills criticizing union officers and rec- 
ommending others for election, and were 
fined and consequently made ineligible for 
office because of this offense, the Ohio Court 
of Appeals enjoined the punishment, holding 
that the employees’ action fell within the scope 
of “free, if not fair” speech, and was protected 
by the United States Constitution. 


The union members declared in their peti- 
tion for an injunction that if they did not 
pay the fine they would be suspended from 
the union, and their means of livelihood 
would be endangered; furthermore, they 
said, the offices for which they could run 
and their good standing in the union were 
valuable property rights which were abridged 
by the punishment. 


The court held that since the accusations 
in the handbill did not amount to libel or 
slander any imposition of punishment would 
be an abridgement of the right. of free 
speech. Furthermore, it said, fundamental 
rights such as property rights cannot be 
denied by a union rule: “Examination of 
the facts before us impels us to hold that 
a member of a mutual benefit association 
continues to be a citizen of the United States, 
and the free speech guaranteed by the 
United States Constitution permits him 
freedom in criticizing his union officials, as 
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well as his public officials generally, subject 
always to the limitations imposed by the 
laws of slander and libel. In so 
declaring, we recognize that it is not gener- 
ally the function of courts to control the 
policies or the internal affairs of labor 
unions, but the courts may and should pro- 
tect the democratic processes within unions 
by which union policies and their leaders 
are determined.” An injunction was there- 
fore issued in favor of the five plaintiffs.— 
Crossen, et al. v. Duffy, et al., 20 LaBor 
Cases { 66,423. 


Board Upholds Working Too Hard 


A young man newly employed in the 
staking department of a tannery was told 
by his older coworkers not to work so hard 
—that he was exceeding the production rate 
wanted by the union. When the eager 
young man did not slow down they refused 
to work with him, and the tannery fired 
him in order to prevent a strike. 


The NLRB has held both the employer 
and the union guilty of a violation of the 
NLRA: the employer discriminated against 
its employee “in regard to his tenure of 
employment thereby demonstrating to em- 
ployees that membership in the Union as 
well as adherence to its policies was ex- 
tremely desirable thus violating Section 8 
(a) (3) of the Act,” and “the Company 
permitted the Union to arrogate to itself 
the Company’s control over employment, 
and to use such control to accomplish dis- 
charges for discriminatory reasons.” 


The employer was ordered to reinstate 
the employee, and both employer and union 
had to make joint payment to him to cover 
his loss of pay because of the discrimi- 
natory discharge.—Printz Leather Company, 
Inc, 2 CCH LaBor LAw Reports (4th 
Ed.) ¥ 10,876. 


Farm Union Is Not 
“Labor Organization” 


Where members of a farm union—field 
workers, irrigators, etc—engaged in a sec- 
ondary boycott, the Court of Appeals for 
- the District of Columbia upheld an NLRB 
ruling that they were not in violation of 


the amended NLRA since they did not. 


really belong to a union and could not 
therefore be guilty of a union unfair labor 
practice. Since agricultural laborers are 
excluded from the definition of “employees” 
under the act, a union of such laborers is 
excluded from the definition of “labor or- 
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ganization”—“any organization . . . in 
which employees participate.” 

The court declared that its proper func- 
tion was to abide by the words of Congress 
—that organizations of agricultural work- 
ers are not within the scope of the act; 
problem of whether secondary boycotts by 
agricultural workers should be prohibited, it 
said, is not for the courts to decide. 


The court said, furthermore, that the farm 
union was not an agent of the national union 
(a “labor organization”) with which it was 
affiliated since it was acting exclusively in 
its own behalf. 

This opinion of the court of appeals dealt 
also with a different matter—the distinction 
between a secondary boycott and a primary 
boycott which has incidental secondary 
effects. Here, a teamsters union, striking 
with the farm union, endeavored to per- 
suade employees of third-party truckers not 
to cross their picket line. The court upheld 
the Board’s ruling that activities directed 
solely toward maintenance of a primary 
picket line cannot fall within the ban on 
secondary picketing. “This Court,” it said, 
“recognized and sustained the distinction 
between primary and secondary action in 
Denver Bidg. and Const. Tr. Council v. Na- 
tional Labor Rel. Bd. [19 LaBor Cases 
{ 66,347 ] That distinction was not 
disturbed by the Supreme Court in its opin- 
ion reversing the decision of this Court in 
that case but on the contrary was 
recognized and affirmed in the /nternational 
Rice Milling Company case [19 LaBor Cases 
J 66,346].”—Di Giorgio Fruit Corporation v. 
NLRB, 20 Lazor Cases { 66,391. 


Bargaining Units 

Switchboard operators employed in a 
powerhouse, where they operate the con- 
trol board that feeds current to the power 
lines and regulates the distribution of power 
to the plant, are an integral part of the 
powerhouse crew and are included in a unit 
of powerhouse employees.—A. D. Juilliard 
& Company, Inc., 2 CCH LaBor Law RE- 
PoRTs (4th Ed.) ¥ 10,895. 

Typist-billing clerks at a plant were con- 
sidered confidential employees where they 
opened all letters (except those marked 
confidential), some of which pertained to 
labor relations, and where they typed letters 
for the plant manager who dealt with 
general labor relations matters and partici- 
pated in negotiations on behalf of his em- 
ployer.—lWilliard Storage Battery Company, 
2 CCH LaAsor Law Reports (4th Ed.) 
{ 10,918. 
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Bumpy Road to Wage Controls 


While Congress was still debating exten- 
sion of wage controls past the end of July, 
stabilization authorities and officials in the 
Treasury Department went ahead in mak- 
ing rulings on current controls, working to- 
ward a general wage formula. Developments 
included: 


Contributions to employees’ trusts.— Em- 
ployers may make contributions to employees’ 
trusts, subject to the condition that they 
will be returned should the WSB decide 
that the contributions do not conform with 
wage stabilization regulations. 


Increases to meet FLSA requirements.— 
Employers who increased their employees’ 
pay to 75 cents an hour in compliance with 
FLSA amendments may incorporate the in- 
crease into the base period level without 
tapping the 10 per cent increases allowable 


under GWR 6. 


Stock options.—A special panel of the 
Salary Stabilization Board was to hold hear- 
ings on how stock ,options to employees 
were to be treated for purposes of control. 
In the meantime, the director of SSB warned 
against granting options without approval. 


Deferment to NLRB.—WSB will defer 
action on any application for an adjustment 
in wages, salaries or other compensation in 
a case where the NLRB or a similar state 
agency has ordered or scheduled a repre- 
sentation election. 


WSB interpretations of GWR’s.—In the 
sixth interpretation bulletin issued by the 
Wage Stabilization Board, these points were 
included: 


(1) GWR 1. A bonus paid for the past 
four years, even though uniform in amount, 
may not be added to employees’ base sal- 
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aries without WSB approval when it is 
based on factors, such as sales volume, which 
may cause variations in the future. 


Hourly rates may be converted to salary 
without WSB approval if the resultant in- 
crease does not exceed GWR 6’s 10 per 
cent limit. 

(2) GWR 5. Deferring payment for sev- 
eral months of merit increases called for by 
a written plan does not disqualify the plan 
if it is otherwise satisfactory. But a plan, 
to qualify, must state at what intervals em- 
ployees will be reviewed for merit increases; 


When an employer has never distinguished 
between merit and length-of-service increases, 
only one increase of either type may be 
given in a year. If such has been the prac- 
tice, increases for hourly paid workers may 
be rounded to the nearest whole cent, and 
for salaried workers to the nearest whole 
dollar. 


(3) GWR 6. When employees are rep- 
resented by several unions having individual 
contracts, they must be grouped in appropri- 
ate units which preserve the, contractual 
relationships. 

Welfare plan benefits applicable to more 
than one employee unit are offset against 
each unit’s permissible increase on the basis 
of the average cost of the plan viewed in its 
entirety. 

When shift differential rates are expressed 
as a percentage of base rates and base rates 
are increased, the resultant increase in the 
shift differential need not be offset against 
the general increase; it is only when the 
percentage of the shift rate is increased that 
offset is required. The full amount of the 
general increase may be applied to base rates 
despite the fact that operation of the shift 
differential will raise the average increase 
per employee to slightly more than 10 per cent. 
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Government subsistence allowances paid 
to on-the-job trainees (veterans) are exclud- 
ible from base-pay calculations. 


Contributions to a pension plan inaugu- 
rated after the freeze date must be offset 
against general increases whether attribut- 
able or not to past or future employee service. 
However, with respect to past service, only 
the annual amount allocated for amortiza- 
tion and interest on the unamortized portion 
need be offset. 


Under a pension plan in effect before the 
freeze date an increase in the employer’s 
contribution te match increased employees’ 
contributions which the employees elected 
to pay after salary increases need not be 
offset against a general increase. 


An hourly wage increase given to em- 
ployees in 1950 after discontinuance of a 
pension plan in lieu of the employer’s con- 
tribution of the same amount per hour need 
not be charged against the permissible gen- 
eral increase. 


Seasonal industries not in operation on 
January 15, 1950, must apply to the execu- 
tive director for approval of a base period 
before putting increases into effect; formerly 
no official approval was required if WSB’s 
guides were followed. 


Agricultural wages.—Under a resolution 
implementing GWR 11, which adapts the 
10 per cent catch-up formula to agricultural 
labor, tripartite committees composed of 
public, industry and labor representatives, 
are to be set up in WSB’s regional boards 
to carry out the national board’s policies. 
Pending the establishment of the regional 
boards, the directors of the regional offices 
will perform the functions of these com- 
mittees; these include establishing area ceil- 
ings for farm labor wage rates. Where such 
ceilings are to be established, hearings will 
be conducted and area determinations will 
be subject to review by the national board. 
Under GWR 11, employers of agricultural 
labor may increase rates up to 95 cents an 
hour, or its equivalent, without board ap- 
proval. Only increases in excess of that 
figure require approval. 


Regional offices.—The WSB is setting up 
a field organization with 14 regional offices 
in various cities. Each office will be headed 
by a director to whom WSB delegates au- 
thority to act on certain wage matters. 
Intra-regional cases will be decided by a 
board, also still to be formed, composed of 
public, industry and labor members. The 
regional offices were expected to begin func- 
tioning in late July and early August. 


Wages .. . Hours 


Cities where offices will be set up are: 
Boston, New York, Philadelphia, Richmond, 
Atlanta, Cleveland, Detroit, Chicago, Minne- 
apolis, Kansas City, Dallas, Denver, San 
Francisco and Seattle. 

Authority is delegated by the WSB to the 
directors of the regional offices to process 
and act on local cases coming within the 
purview of existing WSB rules, regulations 
and decisions, with certain exceptions. Ex- 
cepted are cases involving employees directly 
hired by the federal government, cases aris- 
ing in the building and construction industry, 
or in any other industry for which a special 
panel may be established, cases involving 
establishments located in more than one 
region and those in which WSB dispute 
functions may come into play. 

The regional offices will supervise the 
work that is being done for the WSB in the 
field offices of the Wage and Hour Divi- 
sion. Such supervision will include deciding 
appeals from rulings of the offices of the 
Wage and Hour Division, reviewing rulings 
by the offices and reports filed with them 
and overseeing the enforcement activities of 
the Division’s offices as agent for WSB’s 
enforcement commission. 

WSB officials emphasized that this does 
not mean that existing machinery for han- 
dling original requests through the field 
offices of the Wage and Hour Division has 
been disturbed., The W-H field offices will 
continue to be’ the first contact point for 
employers and unions and will continue to 
perform all of the functions previously dele- 
gated to them by WSB. They will continue 
to answer requests for information, issue 
rulings and receive and process petitions 
and reports for WSB. All of these matters 
must originate with the W-H offices instead 
of the WSB regional offices. 


Productivity increases.—W SB has deleted 
from its resolution on productivity increases 
contained in contracts made prior to Janu- 
ary 25, 1951, the phrase “now pending be- 
fore the Board.” This phrase does not apply, 
and the WSB staff is authorized to process 
cases involving productivity increases within 
the scope of the resolution without regard 
to whether or not the cases were pending 
before the board at the time the resolution 
was adopted—June 6, 1951. 


Fringe benefits—Employers whose pay 
practices do not correspond with those pre- 
vailing in the industry or area can get ap- 
proval for certain fringe benefits under a 
new WSB regulation even though adjustments 
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proposed would exceed the 10 per cent 
formula. 


The new regulation deals with paid vaca- 
tions, paid holidays, premium pay relative 
to days and hours worked, shift differential 
and call-in pay. If an employer’s pay prac- 
tices with respect to any of these benefits 
are out of line, either in amount or type, 
with those prevailing in the industry or area, 
he may petition for approval to bring his 
practices in accord with, but not in excess 
of, those prevailing. WSB’s action relaxes 
to a certain extent existing rules under GWR 
6 which require that fringe benefits be offset 
against the 10 per cent general wage adjust- 
ment permitted by that regulation. Offset 
against the 10 per cent permissible adjust- 
ment will not be required for fringe benefits 
within the scope of the new regulation which 
are approved by WSB. If no prevailing in- 
dustry or area practice exists, the rules un- 
der GWR 6 continue to apply. Increases in 
fringe benefits or the initiation of such bene- 
fits must stay within the 10 per cent limita- 
tion and must be offset against that amount. 


Health, welfare and pension plans are not 
covered by the new regulation. The WSB 
is consicering such fringe benefits with a 
view to adopting later a regulation dealing 
with them. 


Enforcement of wage controls.—Detailed 
rules establishing the procedures to be fol- 
lowed in handling violations of wage con- 
trols have been issued by WSB. At the 
same time, the appointment of Miss Helen 
Humphrey as chairman of WSB’s three- 
member National Enforcement Commission 
was announced. Last month the two other 
members were still to be named. 


The program provides for the establish- 
ment of three-member regional enforcement 
commissions in the same cities as WSB 
regional offices. Like the National Com- 
mission, the regional commissions will be 
composed of all public members. 


Several thousand investigations of reports 
on violations are under way or are being 
planned. Most of the investigation work 
is being done by agents of the W-H acting 
for WSB. Investigation work will be un- 
der the general supervision of WSB’s En- 
forcement and Litigation Division which will 
determine whether to bring action in specific 
cases, or to present violations to the enforce- 
ment commissions for the imposition of civil 
sanctions, or to submit the case to the proper 
authorities for criminal or injunctive action 


or both. 
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Extension of WSB regulations.—All WSB 
regulations were continued in effect until 
July 31, 1951, the date to which Congress 
extended the Defense Production Act. Since 
GWR 8, governing cost-of-living escalator 
increases, contained a termination date of 
June 30, 1951, Economic Stabilizer Johnston 
specifically extended it until the end of July. 
All other regulations were extended auto- 
matically as a result of the extension of the 
Defense Production Act. Therefore the 10 
per cent formula set out in GWR 6 was 
still WSB’s basic policy on general increases, 
WSSB was asked by Mr. Johnston to submit 
its recommendations for a new general wage 
formula as far in advance of July 31 as 
possible. 


Special Commission Set Up 
for Construction Industry 


A 12-member commission—four public, 
four industry, four labor—has been set up 
by WSB by GWR 11 to handle wage con- 
trols in the building and construction in- 
dustry. The new board will conform with 
the regulations, policies and orders of WSB 
and will stabilize wages on the basis of areas 
traditionally established for collective bar- 
gaining in the industry. 

Jurisdiction of the commission extends to 
all wages and salaries paid to mechanics 
and laborers in the building and construction 
industry and “employed directly upon the 
site of the work.” This covers constructing, 
altering, remodeling, painting and decorating 
such installations as buildings, bridges and 
highways. Jurisdiction does not extend to 
employees whose work, although connected 
with building and construction projects, is 
nonmanual or not performed directly and 
primarily at the site of the projects. This 
would refer to executive, administrative, 
technical and clerical employees, and man- 
ual employees working in shops away from 
the site of the project. 


Since many of WSB’s present regulations, 
intended for general application to indus- 
trial employment relations, are technically 
unsuited to the construction industry, WSB 
considered it necessary to set up this special 
commission for the industry because of its 
operational and bargaining peculiarities. The 
highly organized nature of the workers in- 
volved, separate bargaining by the many 
crafts, differences in areas for the various 
crafts, and performance of work by both 
contractors and employees on separate proj- 
ects in different areas were among the fac- 
tors cited by WSB as reasons for creating 
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the commission. Another factor was the 
desirability of coordinating and integrating 
wage rates established under the stabiliza- 
tion program for the construction industry 
with prevailing area rates which the Secre- 
tary of Labor is authorized to determine for 
federally financed projects under the Davis- 
Bacon Act and other federal statutes. 

Establishment of the special commission 
was requested by nine national contractors’ 
associations and the AFL Building and Con- 
struction Trades Department whose 19 in- 
ternational unions represent most of the 
approximately 2,500,000 employees in the 
industry. 


Members of the commission are: 


Public—Thomas J. Kalis, cochairman, 
Assistant Solicitor, Department of Labor; 
Archibald Cox, cochairman, professor of 
law, Harvard University; Joseph Shister, 
Department of Economics, University of 
Buffalo; Russell E. Cooley, Department of 
Defense; Industry—James D. Marshall, As- 
sociated General Contractors of America; 
Everett W. Dunn, consulting engineer and 
labor consultant, Hartley, Iowa; H. R. Cole, 
Tile Contractors’ Association; -William J. 
Cour, National Electrical Contractors’ As- 
sociation; Labor.—Richard J. Gray, AFL 
Building and Construction Trades Depart- 
ment; D. W. Tracy, AFL Brotherhood of 
Electrical Workers; O. William Blaier, AFL 
Brotherhood of Carpenters and Joiners; and 
John W. Garvey, AFL Hod Carriers, Build- 
ing and Common Laborers Union. 


Clarify ‘Retail’ Status 
of Frozen Food Locker Plants 


The Administrator, in a new section of 
his interpretative bulletin on retail and serv- 
ice establishments, has clarified whether 
frozen food locker plants are exempt from 
FLSA as “retail” establishments. Receipts 
from a consumer locker service, from inci- 
dental processing for customers, and from 
slaughtering or processing livestock or poul- 
try for the customers’ own use, are consid- 
ered retail. However, receipts from commercial 
storage and from the sale of by-products 
are not. 

If such a locker company also slaughters 
its own livestock and poultry, it is in gen- 
eral a retail establishment, but the facts in 
each individual case will finally govern. 


Tandem Increases Granted 


Employees of General Electric were granted 
a 9 cents wage boost under an escalator 


Wages .. . Hours 


clause, and WSB approved a similar in- 
crease negotiated under a reopening clause 
for employees of Westinghouse. 'WSB’s 
Appeals and Review Committee, which 
granted the Westinghouse increase, found 
that there were well established relation- 
ships between wage adjustments of the two 
companies. 


Rates for U. S.-Owned Plant 


A wage scale based on prevailing rates in 
the aircraft industry has been approved for 
a government-owned aircraft plant which is 
to be operated by the Lockheed Aircraft 
Corporation. Starting with the $1.05 minimum 
prevailing rate for the industry set by the 
Secretary of Labor under the Walsh-Healey 
Public Contracts Act, the wage schedule sets 
15 labor grades with a maximum-rate range 
of $1.80 to $2.07 per hour. WSB said these 
rates were in line with those paid by the 
company in another plant as well as with 
rates paid by the nearest plants engaged in 
similar work. 


Supervisor Is Not an Executive 
Because of Employer Classification 


An employee was engaged on a full-time 
basis on January 17, 1949, to install, main- 
tain, operate and supervise a system of IBM 
machines. He had three to six girls work- 
ing under him at various times. After about 
three months, the IBM system was aban- 
doned and the employee was discharged on 
May 13, 1949. The employer had classified 
the employee as an executive and therefore 
did not pay him overtime. 


The court found that the employee was 
not an executive within the definition of the 
Administrator, since he devoted 50 per cent 
of his time to actual manual operation of the 
IBM machines. As for the classification of 
the employee by the employer as an execu- 
tive, the court said that “good faith” in 
doing so requires more than a mere conten- 
tion that the employer acted in good faith. 
There is a requirement of some proof of 
affirmative action by the employer to the 
end of determining how the employee should 
be classified and a consequent classification 
based upon the advice given. “In this case, 
there has been no proof adduced by de- 
fendant,” said the court, “to show in any 
way that the employer had a reasonable 
basis for classifying . [the employee] 
as an executive, other than defendant’s con- 
clusion that he was.” 
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The court found that the employee worked 
12 hours overtime each week and had to be 
compensated accordingly for 204 hours. He 
was entitled to recover $643.50 as overtime 
pay, $643.50 as liquidated damages and $250 
as attorney’s fees—Rankin v. Logan, 20 
Laszor CAsEs {| 66,429. 


Some Ice Crossed Line 
but Business Is Intrastate 


A wage case in Oklahoma turned on 
whether or not ice crossed the state border. 
The plaintiff was:employed in the defendant's 
ice plant as assistant manager and sales- 
man. Part of his work was manual labor, 
about one half in the physical handling of 
ice and one half in clerical work in keeping 
records pertaining to the manufacture and 
sale of ice. Plaintiff's employment, there- 
fore, was not claimed to be executive or 
administrative, nor did the employer claim 
to be a retailer as the term is defined by 
the Administrator. 


By stipulation, it was agreed that if the 
plaintiff's employment came within FLSA, 
he would be entitled to $606.50 additional 
compensation and an equal sum in liqui- 
dated damages. 


The court found that there was frequent 
advice by the manager of the plant that the 
company was not engaged and did not in- 
tend to engage in interstate commerce. All 
employees were told not to sell ice to any- 
one transporting goods across state lines. 
A bulletin posted near the plaintiff's desk 
carried this advice. The defendant, in good 
faith, said the court, endeavored to conduct 
its business in such a way as to avoid 
FLSA. Its plant was not equipped for the 
volume of ice that would be required for 
servicing interstate trucks. 


Said the court: “In one or two instances 
plaintiff's evidence did establish that ice was 
sold to such trucks and that they were trav- 
eling in interstate commerce. Other than 
the one or two instances when it was es- 
tablished either that trucks to which ice was 
sold were going outside the limits of Okla- 
homa, or that they had come from outside 
the limits of Oklahoma, the proof is only 
that ice was sold to operators of refrigera- 
tor trucks. The mere fact that ice was sold 
to a refrigerator truck would not neces- 
sarily establish that the truck was then be- 


ing used in interstate commerce, and the 
Court is not able to find from the plain- 
tiff’s own testimony, accepting it as true, 
that any substantial amount of ice was sold 
for the preservation of fruits and vegetables 
being transported in interstate commerce.” 


The employee’s complaint and cause of 
action was denied at his cost.—Cashion v. 
Liebmann’s Independent Ice Company, 20 


LABor CAsEs { 66,390. 


Employers Criminally Prosecuted 
for FLSA Violations 


An employer is open to criminal prose- 
cution for “willful” violation of the FLSA if 
his act was “deliberate, voluntary and inten- 
tional.” No evil purpose or criminal intent 
need exist under statutes like the FLSA 
in order. to subject the lawbreaker to 
criminal penalties. 


In the Nabob Oil Company case, the em- 
ployers had objected to a charge to the 
jury that violation of the FLSA is a 
criminal offense if the employer acts with 
full knowledge that he is violating the law 
or if he “wholly disregards the law and 
pursues a course without making any rea- 
sonable effort to determine whether the 
plan he is following would constitute a 
violation of the law or not.” The Court 
of Appeals for the Tenth Circuit which de- 
cided the case says that this charge cor- 
rectly states the definition of “willfulness” 
as used in the statute. 


Presumably, in view of this definition, em- 
ployers cannot lackadaisically stand by and 
let matters take their course where federal 
wage-and-hour requirements are concerned. 
They have an overt duty to make a reason- 
able effort to see that their business 
methods comply with the standards specified 
in the statute —Nabob Oil Company v. U. S., 
20 Lasor CAsEs § 66,438. 


Fixed Wage for Fixed Hours 


An employee who was paid a fixed weekly 
wage was deemed working for fixed hours 
in the absence of any specific agreement, 
where his work pattern followed such a 
course over an 18-month period.—Foster 
v. Ranger Manufacturing Company, (DC, 
Ga.), 20 LABor CAsEs {[ 66,435. 


“When a freeze is issued, it lowers the temperature all around. In 
such a situation it's advisable to keep your shirt on.""—Cyrus S. Ching. 
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and ENACTMENTS 








Defense Production Act 


Since temporary authority to administer 
economic controls expires July 31, the Con- 
ference Committee working on a reconcilia- 
tion of House and Senate differences in the 
defense production bill is expected to come 
through with a compromise by that time. 

The bill, as approved in the Senate, will 
amend and extend the Defense Production 
Act of 1950, extending to June 30, 1952, 
the authority of the Defense Production 
Administration in regard to priorities and 
allocations, the requisitioning-of defense 
materials and the expansion of defense plant 
production. Authority to enter into de- 
fense contracts is extended to June 30, 1953. 
Controls over credits, wages and prices and 
the settlement of labor disputes will be con- 
tinued until February 29, 1952. This earlier 
date was chosen in order to give the 
Senate Banking and Currency Committee 
an opportunity to reconsider the effective- 
ness of these controls after the impact of 
increased defense production on the econ- 
omy becomes more apparent. Limitations 
on price roll-backs are imposed; no roll- 
back effective under the new provisions may 
reduce a price below that prevailing in the 
period from January 25 to February 24, 
1951 (the period immediately following the 
Administration’s price freeze), with certain 
exceptions. Modifications have been made 
in Regulation W as it pertains to install- 
ment buying of automobiles. Credit con- 
trols will be limited to the requirement of 
a one-third down payment and a period of 
not less than 18 months for the completion 
of the loan repayment, 

An extension of the Housing and Rent 
Act of 1947 was included in the version of 
the bill sent to the House and also an 
extension of Title VIII of the National 
Housing Act, providing for the construction 
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by private industry of rental housing on 
military installations. 


The Senate bill was amended in the 
House to contain the full text of the House 
bill which had been considered simultane- 
ously. This bill establishes minimum down 
payments and minimum maturity provisions 
under Regulation W on automobiles, house- 
hold appliances, radio and television sets, 
furniture and residential repairs. An amend- 
ment adopted on the floor authorizes a 
roll-back of ten per cent below the May 10, 
1951 prices of agricultural commodities. 


Importation of Mexican Labor 
Approved 


Despite protests from the labor unions 
that it would “intensify the evils” deplored 
by the Commission on Migratory Labor, 
the President on July 12 signed S. 984 
permitting the importation of Mexican farm 
labor. Under the law, the Secretary of 
Labor is authorized to recruit Mexican 
workers, including any who have resided 
in the United States for five years even if 
they entered illegally. Employers must pay 
the government, not in excess of $15 for 
each laborer secured. 

The law states that laborers will not be 
recruited for an area unless it is determined 
that there are not enough “able, willing, 
and qualified” demestic workers available, 
that the employment of such workers will 
not adversely affect the wages and working 
conditions of domestic agricultural employees 
and that a reasonable effort has been made 
to attract domestic workers. 

CIO President Philip Murray charged 
that the bill, in legalizing government con- 
tracting of illegal entrants, is “in effect 
sanctioning violations ot the immigration 
laws and encouraging further illegal en- 
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tries.” AFL President William Green criti- 
cized the reimbursement requirements: “The 
provision assessing employers . the 
sum of $15 for each worker is much too 
low,” he said. “This means the VU. S. 
Treasury must make up the difference in 
cost of transportation, subsistence en route 
and while workers are in the reception 
centers awaiting employment or return to 
their home.” The unions are chiefly afraid 
that by affording a large supply of cheap 
labor for processing plants and farms, the 
law will cause wages and the standard of 
living in the Southwest to be forced down. 


The law exempts the imported workers 
from coverage under the old-age and survi- 
vors insurance system, and from paying 
income tax. 

The President, in signing the bill, sug- 
gested supplementary legislation to facilitate 
the recruitment of agricultural workers and 
to prevent the illegal entry of foreign 
laborers into the United States. 


Committees 


The Forand Subcommittee on Unemploy- 
ment Insurance of the House Committee on 
Ways and Means has completed hearings 
on H. R. 3393, to amend the Social Security 
Act to provide unemployment insurance 
for federal civilian employees. Executive 
consideration of the bill will be held shortly. 

The House Committee on Interstate and 
Foreign Commerce has been holding execu- 
tive consideration of H. R. 3669 to amend 
the Railroad Retirement Act, increasing 
spouses’ annuities; no action has yet been 
taken by the committee on the bill, however. 


The Senate Committee on Post Office and 
Civil Service has recommended pay in- 
creases for government employees, averag- 
ing 8.8 per cent, which will add approxi- 
mately $500 million to federal expenses each 
year. ‘The committee also reported a bill 
(S. 832) to adjust the annual and sick leave 
of federal workers, providing for a gradu- 
ated system of leave credit, based upon the 
length of service of the individual employee. 


State Legislation 


Antitrust Amendments ... A new 
Texas law provides that it shall be a con- 
spiracy in restraint of trade for an employer 
and a union to enter into an agreement 
whereby persons are denied the right to 
work because of membership or nonmem- 
bership in a union, or whereby such membership 
or nonmembership is made a condition of 
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employment or of continuation of employ- 
ment. Referral of migratory farm workers 
by a labor organization, however, is not to 
be considered a conspiracy if the referral is 
made withopt regard to membership or non- 
membership in a labor union (S. B. 267, 
approved June 28, 1951, effective 90 days 
after adjournment). 


Apprenticeship Training . . . An amend- 
ment to California law provides that the 
term of apprenticeship for each apprentice- 
able occupation shall be approved by the 
administrator (Chapter 1074, Laws 1951, 
approved June 15, 1951). A Maine 
amendment changes from 144 hours to a 
time “deemed necessary” the amount of 
related and supplemental instruction an 
apprentice shall receive. A new provision 
of the law states that the state apprentice- 
ship council shall not be paid for its services 
but shall receive reimbursement for travel 
expenses and subsistence incurred while per- 
forming duties of the job. Among the new 
duties of the council are promotion of ap- 
prenticeship programs and the keeping of 
records of such programs. The law also 
provides now for the establishment of local 
regional and state joint apprenticeship com- 
The terms of the apprenticeship 
provisions are not mandatory, but apply 
only when voluntarily accepted by a firm 
or craft (S. B. 458, approved April 20, 1951). 


Assignment of Claims . . . Claims for all 
compensation supplemental to wage agree- 
ments may now be taken by the California 
labor commissioner and his deputies (Chap- 
ter 478, Laws 1951, approved May 15, 1951). 


Attachment of Wages . . In Maine, 
the amount of wages exempt from attach- 
ment has been raised from $20 to $30 (S. 
B. 163, approved April 19, 1951). 
Minnesota has raised the amount from $35 
to $50, and has increased from $5 to $10 
the additional amount exempt for each 
dependent; the maximum exemption has 
been raised from $50 to $100 (Chapter 
673, Laws 1951, approved April 23, 1951). 


Child Labor . In Illinois, lawfully 
employed children of any age may now 
be excused from attendance at school if 
their earnings are necessary for the support 
of themselves or their families. Formerly 
such children had to be at least 14. Con- 
tinuation-school attendance is now required 
of employed children between the ages of 
16 and 18; the former requirement was 14 
to 18 (H. B. 347, approved June 21, 1951, 
effective July 1, 1951). Clarifying 
amendments to New Hampshire’s child 
labor law have been enacted, and minor 
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additions and changes have been made, 
including one that copies of employment 
certificates shall be sent to the Department 
of Labor immediately upon issuance (Chap- 
ter 94, Laws 1951, approved May 2, 1951). 

$ Notwithstanding other child labor 
statutes, children in Florida may now be 
employed in the production of motion pic- 
tures, provided their employer first obtains 
a certificate for them from the Florida 
Industrial Commission; employers must 
also notify the: commission of the time 
worked and the location of the work, and 
may not permit any child to engage in 
work injurious to health, morals, education 
or welfare (H. B. 255, approved April 18, 
1951). . . . California has also revised its 
child labor laws: the section allowing the 
employment of minors in agricultural and 
domestic labor during nonschool hours has 
been amended to provide that such work 
is not prohibited only when it is performed 
for or under the control of a parent or 
guardian and upon his premises. Other 
amendments give greater scope to the work 
that may be performed by a minor with 
permission of the commissioner: entertain- 
ment, modeling and recording are covered 
by the new provisions (Chapter 1019, Laws 
1951, approved June 13, 1951). 


Discrimination . . A new California 

law extends its antidiscrimination (race, 
color, creed) law to cover indentured ap- 
prentices on public works (Chapter 1192, 
Laws 1951, approved June 23, 1951). 
The New Jersey law prohibiting discrimina- 
tion ih employment against persons over 
40 will no longer apply to persons seeking 
the position of court attendant in first and 
second ciass counties where the duties of 
the position require the custody and hand- 
ling of prisoners (Chapter 62, Laws 1951, 
approved May 8, 1951). 


Emergency Regulations . . . Should a 


national emergency be declared by the 
President, women in Maine will be able to 
work up to ten hours in one day, and, 
under an agreement between employer and 
employee, approved by the commissioner, 
they may work in excess of ten hours in 
one day up to a maximum of 56 hours a 
week (H. B. 1683, approved April 17, 1951). 

The Ohio legislature has enacted an 
emergency law effective immediately and 
until September 1, 1953, pitigating the 
regulations concerning hours of employ- 
ment and permissible occupations for women 
and minors, for the purpose of making them 
more available to assist in the defense 
effort (S. B. 232, approved June 18, 1951). 
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Employment Agency Regulations 
Fees which may be charged by employment 
agencies in Oklahoma for procuring em- 
ployment will be higher in the future: under 
a new amendment, they may range from 
15 to 45 per cent for permanent jobs. A 
number of unlawful acts by agencies have 
been added to the law, pertaining to ad- 
vertising, false representations and furnish- 
ing employees for illegitimate occupations 
or in violation of the child labor statute 
(H. B. 28, approved May 4, 1951). 
Under an amendment to California law, 
empleyment agencies are required to notify 
an applicant being sent to apply at an estab- 
lishment whether union membership is re- 
quired there, as well as of the existence of 
a labor contract (Chapter 1062, Laws 1951, 
approved June 14, 1951). . . . A California 
agency’s license can now be suspended if, 
within 30 days of notification of cancella- 
tion of the security bond required by law, 
the licensee fails to file a new bond with 
the labor commissioner. An agency whose 
license is suspended may not operate during 
the period of suspension (Chapter 796, 
Laws 1951, approved June 1, 1951). 


Fair Employment Practice Commission 
prc The “Kansas Commission Against 
Employment Discrimination,” which was 
set up as a temporary commission in 1949, 
became inactive June 30 because of the 
failure of the state legislature to appropriate 
funds for its continuance. 


Handicapped Persons The Cali- 
fornia legislature has passed a resolution 
urging that public departments give equal 
employment opportunity to qualified physi- 
cally handicapped persons in order to do 
justice to these persons and to set an ex- 
ample to private employers also to employ 
such persons (Resolution Chapter 56, Laws 
1951, filed with the Secretary of State 
March 23, 1951). . . . In Illinois, no original 
or renewal fee will be required of any 
employer with respect to the employment 
of an industrial homeworker who is physi- 
cally handicapped (H. B. 282, approved 
July 3, 1951). 


Hospitalization Payments A new 
Illinois law obliges employers to accept 
cash, in lieu of making wage deductions, for 
medical or hospital service plan payments 
in cases in which the employee is unable to 
earn sufficient wages to make the payments. 
Such payments must be accepted for peri- 
ods up to six months provided the employee 
retains his status as. an employee (H. B. 
1115, approved July 9, 1951). 
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Industrial Homework . . . The sections of 
Maine law regulating industrial homework 
have been repealed (S. B. 241, approved 
May 7, 1951). 

Mediation . . . Maine has set up facilities 
for the settlement of labor-management dis- 
putes by creating an appointive panel of 
mediators to serve, singly or as a group, 
as arbitrators. The services of the panel 
shall not be available to parties who have a 
contract providing another method for set- 
tlement of disputes (H. B. 1734, approved 
May 18, 1951). . Illinois Department of 
Labor decisions in labor disputes may now 
be published in the annual report to be 
made to the Governor on or before Decem- 
ber 1 of each year. Formerly, such a report 
was made on or before March 1 each year 
(H. B. 879, effective July 1, 1951). 

Medical Examinations . . . Illinois and 
North Carolina are now added to the list 
of those states having laws which prohibit 
an employer from charging an employee 
with the cost of a medical examination 
which is required as a condition of employ- 
ment (Illinois S. B. 386, approved July 11, 
1951; North Carolina H. B. 366, ratified 
April 14, 1951). 


Military Leave . . . In the future, a Wis- 


consin employer will be guilty of a misde- 


meanor if he refuses to grant up to a 15- 
day leave to any employee duly enrolled in 
the reserves of the armed forces who is re- 
quired to go on a training cruise or to a 
field camp; or to cause any benefits to be 
taken from him because of such leave (Chap- 
ter 375, Laws 1951, approved June 12, 1951). 


Prevailing Wages . . . Rates of wages set 
by collective bargaining will be considered 
the prevailing rates of wages in the locality 
in which a public work is being carried on, 
under an amendment to the Illinois law 
pertaining to prevailing wages on public 
works (H. B. 25, approved May 10, 1951, 
effective July 1, 1951). 

Sanitary Requirements . . . Under an 
amendment to the Health and Safety Code, 
construction sites in California are required 
to have at least one water closet for each 20 
employees working at the site, and the fa- 
cilities must meet the specifications of the 
new law (Chapter 984, Laws 1951, approved 
June 11, 1951). 

Semi-monthly Pay Law .. . Illinois cor- 
porations organized for profit must now pay 
semi-monthly wages to a day not more than 
13 days prior to the date of payment. For- 
mer provisions necessitated payment only 
to within 18 days of such date (H. B. 205, 
approved June 21, 1951). 
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Special Police . .. The Connecticut Com- 
missioner of State Police is authorized to 
commission special police to protect firms 
engaged in the production of war materials. 
A firm wishing such protection must apply 
to the commissioner and designate the per- 
sons to be so commissioned, and must pay 
the salary of the policemen (Public Act 108, 
Acts 1951, approved June 1, 1951). 


Time Off to Vote... An attempt to amend 
the California time-off-to-vote law so that 
employees could take off only as much time 
as would be required to give them two hours 
to get to the polls before or after work was 
frustrated by the Governor’s veto of the bill 
which passed by a narrow margin in both 
houses. Consequently, employees will still 
be allowed two hours off to vote, with no 
strings attached (A. B. 2665, vetoed June 
22, 1951). 

Union Elections . . . A Connecticut stip- 
ulation that no election of collective bar- 
gaining representatives may take place on 
the employer’s property during working 
hours has been deleted from the law (Pub- 
lic Act 52, Acts 1951, approved May 23, 1951). 


Wage and Hour Law... In Hawaii, the 
scope of the exemption afforded to employ- 
ees whose guaranteed compensation equals 
or exceeds $200 per month has been nar- 
rowed by an amendment raising the amount 
of the required guarantee to $300 a month 
(Act 180, Laws 1951, approved May 28, 1951, 
effective July 1, 1951). 

Wage Claims ... The amount of a wage 
claim which the California law requires the 
estate-of a decedent, the newly appointed 
guardian of a ward or the receiver in a 
bankruptcy proceeding to pay for work done 
within 90 days of the death, appointment 
or assignment, has been raised from $200 to 
$600 (Chapters 475, 476 and 477, Laws 1951, 
approved May 15, 1951). . . .: The amount 
of wages that may be paid to the spousé of 
a decedent employee without administration 
has been raised from $200 to $500 in Minne- 
sota (Chapter 531, Laws 1951, approved 
April 20, 1951). . . . In Ohio this amount 
has been increased to $300 (H. B. 35, ap- 
proved April 6, 1951). 


Wage Security .. . Persons engaged in 
mineral extracting or refining or in theat- 
rical enterprises in California—required by 
law to deposit with a bank or trust- com- 
pany cash of securities sufficient to pay 
wages—are now required also to post upon 
the premises a notice specifying the name 
and address of the bank or trust company 
where the funds are on deposit (Chapter 
774, Laws 1951, approved May 31, 1951). 
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CURRENT LITERATURE 





in the Labor Field 





What Common Sense Has Wrought 


Pattern for Industrial Peace. William Foote 
Whyte. Harper & Brothers, 49 East 33rd 
Street, New York 16, New York. 1951. 245 
pages. $3.50. 


There are many books written about 
bringing peace to the industrial-labor field 
but few authors, if any, have been able to 
analyze the problems as successfully as Mr. 
Whyte does in this book. He has a knack 
of relating the theoretical to the practical 
and of presenting his pattern for peace in a 
most interesting story form. 


This is a story of the conflict between 
labor and management in a Chicago steel 
processing plant. The story begins at a 
point when conditions between the employees 
and the owners were at their very worst. 
At that time the employees, in self-defense, 
were fumbling with union organization. The 
owners, for whom the reader will have no 
sympathy, sold out in disgust. The new 
owner, one of the largest steel companies 
in the United States, fared but little better 
and was forced to change management sev- 
eral times in the first few years of owner- 
ship. Production from this plant was far 
below production at other plants under the 
same ownership. The young union was de- 
manding higher wages and better working 
conditions for its members, and the manage- 
ment wanted increased production and lower 
unit costs. The author, relying heavily on 
verbatim excerpts from records of bargain- 
ing sessions, tells the story which almost 
results in a movie fade-out of labor and 
management walking hand in hand into the 
setting sun. 

This is not, however, the end of the book. 
This is the end of the relating of the facts 
and the beginning of the search for prin- 
ciples that can be worked into the pattern. 


The author says: “If we simply look at 
the events of this case, the outlook is not 
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promising. I can hardly claim that the case 
is ‘average’ or ‘representative’. . . . many 
of the incidents of the case, at all stages 
in its development, can be duplicated 

in the history of labor relations in this coun- 
try. . . . But our failure to find answers in 
such specific incidents need not force us to 
give up the search for general conclusions.” 


The author’s theory of a pattern for 
industrial peace is based upon four abstract 
terms. They are interaction, symbols, ac- 
tivity and sentiments. : 


Interaction refers to contacts among people. 


Symbols are the words or physical objec- 
tions that stand for relations between man 
and man. This is interestingly related by 
the story of the/air-hose incident. Stamped 
pieces of metal were not being ejected 
promptly from one of the stamping ma- 
chines, The operator, of his own volition, 
rigged an air-hose to the machine which 
improved the ejection process and increased 
the productivity of the machine. When the 
engineering department learned of the make- 
shift arrangement, they built an air ejector 
correctly into the machine. There wasn’t 
even so much as a pat on the back for the 
machine operator whose homemade con- 
traption resulted in increasing production 
from his machine and all other imachines 
like it. The time study department then 
became interested in the case, which lead the 
workers to believe that the rates on the 
machine were to be cut. Because of the poor 
relations during this period, the whole inci- 
dent became a kick-in-the-pants symbol, that 
is, a worker comes up with a good idea and 
what does he get from management ?—a 
kick in the pants. 


Activity refers to the things that people 
do. For instance, why do men produce 
little or much on their machines? Why do 
they keep their machines going or encourage 
them to break down? 
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Sentiment refers to the way people feel 
about themselves, other people, their work, 
their organizations and so on. For example, 
a union officer may tell the members that he 
would like to hang the boss out of the office 
window and the members cheer. 


The turning point in this case-history 
occurred in the negotiation sessions for a 
new contract; and in analyzing the record 
of the negotiation proceedings, the author 
has pointed out the specific actions, phrases, 
words, etc., by which the parties perhaps 
unknowingly followed a pattern to industrial 
peace. Here you see how the parties began 
to work together for better interactions, 
avoidance of establishing ill-will symbols, 
encouragement of activities which resulted 
in increased production and a sentiment that 
reflects esprit de corps. 


So many books on fabor relations have 
been moral lessons pleading for a working 
together and an understanding of the fact 
that labor relations is a relationship of in- 
dividuals with all of the temperamental 
psychosis of human beings. Unfortunately 
most give the impression that in order to get 
along, management must become the foot- 
mat of the union. Whyte shows that man- 
agement can be firm, even adamant, and 
that union leadership must be strong to 
merit confidence. The power to make one 
or the other “knuckle down” is not the issue 
of the struggle; higher wages, better work- 
ing conditions, lower costs, greater produc- 
tivity are, and that’s what the pattern for 
industrial peace is for. 


Elementary Facts of Industry 
The Structure of American Industry, Ed- 


ited by Walter Adams. The Macmillan 
Company, 60 Fifth Avenue, New York 11, 
New York. 1950. 588 pages. $4.75. 


This book is intended not only for stu- 
dents in economics and business administra- 
tion but also for the intelligent laymen. 
Each of the fifteen chapters has been writ- 
ten by an expert on the subject covered 
in that chapter. The editor, Mr. Adams, 
says that the advantage of such a joint 
venture lies in the fact that each industry 
is the product of more careful and expert 
scrutiny than could be expected of a single 
author; the disadvantages are rooted in the 
danger of inconsistency, but the editor 
has minimized this danger and maintained 
an adequate over-all measure of unity. 


The industries covered are: cotton tex- 
tile, bituminous coal, agriculture, residential 
construction, steel, chemicals, cigarette, mo- 
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tion picture, fluid milk, tin can, glass con- 
tainer, ocean shipping and air transport. 


The last two chapters give a broad over- 
all view of problems of public policy in a 
free enterprise economy and the problem of 
dealing with organized labor. 

An interesting feature is the bibliography 
of suggested reading that follows each 
chapter. 


Power Is Heady Wine 


Destination Unknown: Fifty Years of Labor 
Relations. Walter Gordon Merritt. Prentice- 
Hall, 70 Fifth Avenue, New York 11, New 
York. 1951. 454 pages. $5.65. 


Many union leaders are creating suspi- 
cion and mistrust of employers among their 
members. They seem to feel that hostility 
toward the employer must be sustained 
undiminished if unionism is to remain 
strong. This attitude leads us to destination 
unknown. 


“Today the unwillingness of union leaders 
to give the employer credit for a generous 
and humane impulse, where it may be con- 
spicuously deserved, is most alarming,” 
Mr. Merritt says. “It certainly dces not 
tend to stabilize our capitalistic system. 

“I know from experience that there is 
often a sharp contrast between what the 
top leaders say privately during bargaining 
sessions, and the inflamatory messages they 
so often carry to the rank and file. That 
is why agreements negotiated by union 
committees are sometimes voted down at 
union meetings. 

“All people, and particularly labor leaders,” 
Mr. Merritt urges, “must have the courage 
to reject the tools of demagoguery and 
frankly recognize the value of industrial 
leadership, Labor leaders, not employers, 
have the attentive ear of the workers. Un- 
less they carry to their followers a more 
intelligent appraisal of the attitudes and 
social contributions of industrial and finan- 
cial leaders, our system of free enterprise 
is doomed.” 

The book reviews the many highlights 
of labor history during the past fifty years. 


Effect of Unionism on the Worker 


Personnel Policies and Unionism. Henry 
S. Gilbertson, Ginn and Company, Statler 
Building, Boston 17, Massachusetts. 1950. 
463 pages. $4.75. 

Too often the personnel business is con- 
ceived of as < collection of mechanisms 
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having virtue in their own right, irrespec- 
tive of any of their human applications. The 
main weakness of personnel machinery and 
methods is that they subdivide authority, 
and responsibility for something which 
should not be subdivided—the personality 
which makes personnel administration a 
living thing. Personnel is a rather new con- 
cept of the human factor. This word, through 
its past connotations, suggests the effort 
made in many productive and distributive 
organizations to shape the capacities of the 
individual employee to the purpose of the 
employer and the management. 


Here is a practical modern study for 
third- and fourth-year college students of 
the vital problem of unionism and its effects 
upon the workers. The author presents 
a clear picture of the relation between the 
interests of management and the aspirations 
and needs of employees. Recognizing that 
managerial aims are frequently in direct 
opposition to the desires and demands of 
the workers, Mr. Gilbertson indicates methods 
by which a balance may be approached. 


Personnel Policies and Unionism is logically 
divided into six units: The Broad Bases 
of Persennel Policies; The Man-Power 
Problem; Workers’ Interests and Problems; 
Supervision and Organization; The Influ- 
ence of Unionism; and Issues in the Mak- 
ing. Under these headings are discussed 
such vital questions as strike methods, col- 
lective bargaining, labor legislation and fed- 
eral intervention, the Wagner Act and the 
Taft-Hartley Bill, unions and the business 
cycle, and the closed-shop issue. Interesting 
discussions are included on the obligations 
and attitudes of employees, the role of 
psychiairy in industry, the creative impulse 
and its import in labor problems. 


Ignorance of the Law Is No Excuse 


Labor Relations Guide for Massachusetts. 
Donald A. Shaw and Lawrence M. Kearns. 
Little, Brown & Company, 34 Beacon Street, 
Boston 6, Massachusetts. 1950. 254 pages. $5. 


This book provides the basis for guided 
action on labor questions. The authors have 
divided their chapters into two sections, 
one dealing with the state law in Massa- 
chusetts and the other dealing with the 
federal law. In addition, each chapter, 
wherever possible, states the penalties for 
failure to observe the mandates of the 
statutes. 
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Recommendations 
for Business Legisiation 


Monopoly and Free Enterprise. George W. 
Stocking and Myron W. Watkins. Twen- 
tieth Century Fund, 330 West 42nd Street, 
New York 18, New York. 1951. 596 pages. $4. 

The Twentieth Century Fund study of 
Monopoly and Free Enterprise includes both 
a special report of the Fund Committee on 
Cartels and Monopoly and a research report 
authored by George W. Stocking, professor 
of economics at Vanderbilt University, and 
Myron W. Watkins, economic consultant. 


Stocking and Watkins, codirectors of the 
research for the survey, provide some figures 
on how extensive industrial concentration 
is in the United States. “On the eve of 
World War II in each of seven industries, 
one corporation controlled the entire domes- 
tic output; in five others, one company 
accounted for from 60 to 95 per cent; in 
twelve others, two companies accounted for 
from 62 to 100 per cent.” According to the 
authors the industries in which four or less 
producers controlled 75 to 100 per cent of 
production, as measured by value, produced 
one third of all manufactured products by 
value. 

The members of the Fund’s Committee 
on Cartels and Monopoly do not believe 
that the problem of concentration can be 
solved by putting fixed limits on the size of 
business firms. Such limits, they say, would 
be hard to define and would reduce all in- 
centive to industrial progress. 

The present antitrust laws are in most 
respects entirely. adequate to prevent serious 
monopoly abuses, if the laws are properly 
administered and enforced. The antitrust 
laws are weakened by unnecessary excep- 
tions in favor of particular groups. To 
remedy this weakness they recommend: 


1. Repeal of the Webb-Pomerene Act 
which grants antitrust exceptions to export 
trade associations. 


2. Repeal of the Miller-Tydings Amend- 
ment to the Sherman Act and the so-called 
state fair-trade laws which discourage price 
competition among retailers. 


3. Amendment of the Robinson-Patman 
Act to delete those provisions that violate 
the general principles that price differences 
should not be out of line with cost dif- 
ferences. 


4. Amendment of the Sherman Act so 
that labor will have immunity only in those 
markets in which it sells its services. 
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5. Revision of the agricultural marketing 
agreements legislation to provide for effec- 
tive consumer representation and to prevent 
possible abuse by producers, processors and 
distributors of agricultural commodities. 
One of the committee members, A. S. Goss, 
of The National Grange, dissented from this 
recommendation, however. 


Don't Cut Off Heads— 
Make More Hats 


Proceedings of a Conference on Productivity, 
December 6, 1950. Industrial Relations Cen- 
ter, University of Wisconsin, Madison, Wis- 
consin. 42 pages. 


“If we’re going to divide more things, 
we've got to have more things to divide.” 
This elementary economic principle, ex- 
pressed by one of the speakers at this con- 
ference, which was sponsored by the Univer- 
sity of Wisconsin’s Industrial Relations 
Center and the Eau Claire School of Voca- 
tional and Adult Education, forms the 
raison d étre for the joint labor-management- 
public meeting. Set down in this pamphlet 
are the entire proceedings of the group— 
the context of the speeches made and the 
questions asked and answered by the speak- 
ers at the close of the program. 


A union man and a management man 
spoke to the group: Sidney Garfield, vice 
president of the International Chemical 
Workers Union, AFL, and Ivan C. Law- 
rence, vice president of the Minnesota Min- 
ing and Manufacturing Company. Both men 
agree that an increase in production—among 
other things—can be brought about by a 
wider acknowledgement of the dignity of man. 





ARTICLES 





Workmen’s Compensation Has an Anni- 
versary In 1911, ten states enacted 
the first workmen’s compensation statutes 
which were constitutionally sound. Forty 
years later a Minnesota law professor sums 
up the development of the movement, and 
advises re-examination of the “middle-aged” 
system.—Riesenfeld, “Forty Years of Ameri- 
can Workmen’s Compensation,” Minnesota 
Law Review, May, ‘1951. 


Ayes Have It, but Are Still Responsible to 
Nays ... In healthy labor relations, even 
though the majority representative has the 
final say for the employees, there still exists 
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a duty to the minority in the bargaining 
unit. In exchange the minority surrenders 
the right to engage in protected strikes or 
concerted activities—Rose, “Labor Rela- 
tions: Minority Rights Versus Majority 
Rule,”. American Bar Association Journal, 
March, 1951. 

Union Starch, New York Shipbuilding 
and Colonie Fibre Cases . . . These are 
discussed at some length and others pertain- 
ing to Provisos (A) and (B) of Section 
8 (a) (3) of the Taft-Hartley amendments 
are more cursorily examined in this article. 
—Macaluso, “The NLRB ‘Opens the Union’, 
Taft-Hartley Style,” Cornell Law Quarterly, 
Spring, 1951. 

Transit Keeps Its Shirt-Sleeves Up... 
Ready to face the need for peak-load 
transportation service for the nation’s pro- 
duction workers, the transit industry asks 
only that vital supplies for replacement and 
repair of vehicles and the manpower to 
operate them be assured by the government. 
A past president of the American Transit 
Association outlines the situation.—Pollard, 
“Transit Girds for War,” Public Utilities 
Fortnightly, March 15, 1951. 

Adequate Protection for the Employee 
. . . Sickness or accident benefit clauses 
in railroad collective bargaining agreements 
are discussed in this article. The authors 
point out that in the case of sickness “the 
employer can insure in a fashion 
less costly than can the individual, and 
industry does pass the cost to society in 
the price of the product as a legitimate 
expense of doing business.”—Richter and 
Forer, “Federal Employers’ Liability Act—A 
Real Compensatory Law for Railroad Work- 
ers,” Cornell Law Quarterly, Winter, 1951. 


Another article on social benefits is writ- 
ten by a University of Colorado law pro- 
fessor. He sums up the status of “employee” 
as defined by the various social-legislation 
acts.—Sears, “A Reappraisal of the Em- 
ployment Status in Social Legislation,” 
Rocky Mountain Law Review, April, 1951. 


Lodge-Gossett Election System ... A 
reform proposal, introduced by Senator 
Lodge and Representative Gossett in 1948 
and predicated upon possible recurrence of 
a dispute similar to that in the 1876 Tilden 
defeat, “blew up an extraordinary gale of 
disparagement of the electoral system.” 
Here is an analysis of the change which 
the Lodge-Gossett system would make.— 
Bennett, “The Reform of Presidential Elec- 
tions: A Study of the Lodge Amendment,” 
American Bar Association Journal, February, 
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States Sign Up for OAB 


Thirty-one states will have federally 
financed retirement funds. 


In most localities, teachers, policemen and 
firemen are covered by some sort of retire- 
ment fund. In these inflationary times the 
benefits don’t look as big when the teacher, 
policeman or fireman approaches the receiv- 
ing end as they did many years before, when 
such employment was first accepted. Other 
groups of governmental employees have 
cast envious eyes upon the~status’ of the 
beneficiaries of retirement plans. Last year 
when the President signed the new Social 
Security Law, he made it possible for other 
state employees to become beneficiaries of 
the federal old-age and survivors insurance 
program. About 1,450,000 state employees 
are eligible for federally financed benefits. 


Here’s how it works. The new law em- 
powers the administrator to enter into con- 
tracts with states, whereby a group can re- 
ceive federal benefits. These contracts must 
be for a period of at least five years, and 
they are not subject to revocation except 
upon two years’ notice. Before the state 
may enter into such a contract, enabling 
legislation must be passed; Alabama, Con- 
necticut, Florida, Michigan, New Jersey and 
Texas are the latest states to pass legislation 
making provision for the negotiation of such 
contracts. 


Other states 
legislation are: 


which have enacted such 
Arizona, Arkansas, Cali- 





The President has extended, for 
twelve months, enlistments in all 
branches of the armed services 
which expire after July 8, 1951, and 
prior to July 1, 1952. 
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fornia, Colorado, Delaware, Georgia, Idaho, 
Indiana, Kansas, Kentucky, Maine, Mary- 
land, Massachusetts, Missouri, Nebraska, 
North Carolina, Oklahoma, Oregon, Rhode 
Island, South Dakota, Tennessee, Utah, Ver- 
mont, Washington, West Virginia, Wiscon- 
sin and Wyoming. 


States Sign Up More Employees 
Payrolls triple in last two decades. 


The greatly increased extent of employ- 
ment by the states was indicated in an 
article by Carol P. Brainerd in the July, 
1951 issue of the Monthly Labor Review. 
According to the article, employment 
doubled and payrolls tripled from 1909-1910 
to 1948 for all governmental units on an 
index of number per 10,000 population. The 
ratio of public employees rose from 186 per 
10,000 of population to 371, and payrolls in- 
creased from $18 per capita-to $61. The 
greatest share of this expansion occurred in 
state and local governments. 


Examples were given of variations among 
the states. in 1950, Nevada’s government 
employed 2,000 while New York required 
83,000 workers to handle state affairs. 
Locally, there are about 135,000 active gov- 
ernment units, ranging from the small 
school district with one paid employee to 
New York’ City with nearly 250,000. 


The period between 1909 and 1948 saw 
the. all-government share of national em- 
ployment almost doubled, from less than 
5 per cent to over 9. State, local and fed- 
eral governments accounted for 1.7 million 
of the national employment at the begin- 
ning of the period, and rose to 5.4 mil- 
lion in 1948. 


Over this 40-year period, nonfederal gov- 
ernments supplied most of the growth in 
public employment and payroll. Education 


631 








Meetings of Labor Men 


Cornell University—Dr. Theodore P. 
Wright, acting president of Cornell Uni- 
versity, has announced the formation of an 
Institute of International Industrial and 
Labor Relations. The unit has been cre- 


ated to explore, by means of education and 
research, labor-management relations in this 
country and abroad. The institute will be 
centered in the New York State School of 
Industrial and Labor Relations at the uni- 
versity and will be under the general leader- 
ship of Professor M. P. Gatherwood, dean of 


the school. Professor Leonard P. Adams, 
head of the school’s research program, has 
been named acting director. 


The project represents a long-term venture 
requiring several years for full-scale devel- 
opment, but the school has already been 
working in the field by giving short-course 
programs for groups of management, labor 
and government leaders from abroad. Rep- 
resentative of the contemplated research 
projects is a study to be started this sum- 
mer into the origins and background of 
“codetermination” in German industry. 





was the chief contributing factor, in 1948 
absorbing 43 per cent of state and local 
employment and payroll and accounting 
for 102 employees per 10,000 from a total 
of 138 for all functions. 


Local government expansion dominated 
in the 40-year period. Although the rate of 
increase was not as great as that of state 
governments, three and a half times more 
people were employed by local than by 
state governments in 1948; there were 184 
for each 10,000 of population, compared with 
56 for the states. Local public employment 
accounted for three quarters of nonfederal 
employment and payrolls in 1948. Such 
local employment expansion is traced to the 
influences which affect growth of the cities 
—police and fire protection, enterprises, 
highways, general control and sanitation. 


Seek to Tighten 
Non-Communist Oath 


There are loopholes 
for those who swear, too. 


The Attorney General, speaking for the 
Justice Department, has sent letters to the 
Speaker of the House and to the Senate 
Labor Committee asking Congress to 
change the non-Communist affidavit provi- 
sions of the Taft-Hartley Act to require 
union officers to disavow Communist affilia- 
tion for the year previous to the signing 
of the affidavit. 


The Attorney General charged that some 
union officers were resigning their Com- 
munist Party memberships just before 
signing the affidavits. Under the present 
law, this makes them immune from prose- 
cution for perjury because they are re- 
quired to swear to their nonaffiliation only 
as of the time of signing. The proposed 
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amendment would permit prosecution for 
falsely swearing to nonaffiliation for the 
previous year. 


Seek Apprentice Deferment 


No fraternity, but they are 
learning just as college 
boys are. 


Labor and industry members of the Fed- 
eral Committee on Apprenticeship at a 
meeting last month were considering defer- 
ment from the armed services for appren- 
tices in skilled trades on a basis similar 
to the method used for college students. 
Both labor and industry indorsed the pro- 
posal. James Brownlow, president of the 
AFL Metal Trades Department and a 
member of the committee, called it “rank 
discrimination” not to apply the same 
standards to apprentices that were applied 
to college students. The need for skilled 
craftsmen is spotlighted currently by de- 
fense needs, and present draft requirements 
are taking about 1,000 apprentices a month, 


State Unemployment Insurance 


The CIO would sign ‘em up 
for unemployment 
insurance, too. 


Federal government workers had rooters 
on another point. Representatives of the 
CIO, testifying before a subcommittee of 
the House Ways and Means Committee, 
called for legislation to provide a “truly 
adequate system of unemployment insur- 
ance” for federal civilian employees. They 
pointed out that such benefits have become 
acceptable for private employment and 
should no longer be denied to those in the 
public service. Target of the attack was 
the Forand Bill (H. R. 3393) which would 
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cover federal employees under whatever 
terms the state employment security pro- 
vides. The CIO spokesmen called the bill 
inadequate to meet the needs of the situation. 

The testimony included: “As the Fed- 
eral government pays uniform rates in its 
classified and postal services, and as the 
Federal government is meeting the cost of 
unemployment compensation for its em- 
ployees, it seems somewhat inconsistent for 
the States to impose their widely varying 
standards upon the Federal government's 
own employees.” 

The Forand Bill was recommended with 
these amendments: 

(1) An increase in benefit payments lift- 
ing maximums to a range from $36 per 
week to $48, payable up to 30 weeks. 

(2) The federal government should es- 
tablish uniform provisions regarding dis- 
qualification, waiting periods and so forth. 

(3) Provisions should be made for an 
appeals agency to rule on questions arising 
out of the administration of the bill. 


Needed—Skilled Hands 


Brains, brawn and skill are also in 
short supply. 


Shortages of workers, especially in skilled 
and professional fields, were more wide- 
spread in July than at any time since the 
start of the Korean war. There were 64,155 
job openings that could not be filled locally, 
as reported by local offices of the state em- 
ployment services. Robert C. Goodwin, 
executive director of the Defense Manpower 
Administration, said that all these openings 
had been placed for clearance for filling by 
out-of-area recruitment. 

Worst shortages were for mechanical 
and electrical engineers and draftsmen, ma- 
chinists, tool and die makers, machine tool 
operators, skilled assembly workers for 
aircraft, and mechanics and repairmen for 
aircraft, auto and railroad work. Job open- 
ings by fields included 22,555 skilled, 13,797 
semiskilled, 11,582 professional and manage- 
ment, 9,397 clerical and sales, 4,224 unskilled 
and 2,420 service. 

Mr. Goodwin said: “The impact of de- 
fense production upon labor supply has 
been increasing steadily. The volume of 
job orders placed with the public employ- 
ment service by defense and essential em- 
ployers has grown inonth by month although 
the full impact of defense production man- 
power requirements is still ahead. For nine 
straight months the local employment 
offices have placed more workers in non- 
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Power cabie splicer and power line- 
man are the latest additions to the 
list of the Department of Labor's 
List of Critical Occupations. Short- 
ages of skilled workers in vital 
trades and professions are more 
widespread now than at any time 
since Korea. 





agricultural jobs than in the correspond- 
ing months of the previous year. During 
the first five months of this year job place- 
ments in manufacturing and other non- 
agricultural employment totaled 2,600,000, 
an increase of 742,000 over the first five 
months of 1950.” 


A Bureau of Employment Security re- 
port said in part: “In the professional 
category, widespread openings are reported 
for engineers and draftsmen. More than 
4,000 electrical and mechanical engineers 
are needed, with demands shown in Kansas, 
New York, Maryland, California, New 
Jersey and Washington. In contrast to 
only 134 openings for draftsmen reported 
in mid-June one year ago, some 44 States 
currently indicate openings for about 2,500 
such workers. The largest needs are in 
Maryland, California and New Jersey. 
Clearance openings for stenographers and 
typists, particularly heavy in the District 
of Columbia ahd Illinois, aggregate 7,698, a 
total ten times larger than in June 1950.” 

The need for engineers and natural scien- 
tists has been increasing steadily and is now 
being emphasized more than ever by the 
requirements of the armed services. These 
professionals number about 575,000, making 
up about 1 per cent of our manpower. Ap- 
proximately 65,000 of the group are of draft 
age (19-25), and about 10,500 die and retire 
each year. Still others go into other occu- 
pations, further depleting the nation’s re- 
sources in this respect. 

About 70 per cent of this scientific and 
technical manpower ‘are engineers. The various 
professions break down as follows: 
Engineering 
Chemistry 
Physics 
Geology and geophysics 
Biological sciences 
Agricultural sciences . 

Medical sciences hake 
Other natural sciences... 


Total 575,000 


Two thirds of the country’s engineers and 
scientists are employed by private business, 
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about a fourth by government and almost 
one tenth by education. In 1890, there were 
only 27,000 engineers in the United States. 


US Steel Labor Changes 


New director rose from the ranks; 
arbitration chairman appointed 
from teaching ranks. 


Jeremiah J. Boughey has been appointed 
director of labor relations of United States 
Steel Company’s western area, succeeding 
George H. Dowding, who has been pro- 
moted to the position of director of the 
company’s labor contract administration 
in Pittsburgh; and the steel-producing sub- 
sidiaries of United States Steel have agreed 
with the United Steelworkers of America, 
CIO, to retain Sylvester Garrett as temporary 
chairman of the Board of Conciliation and 
Arbitration, commencing August 1, 1951, 
for a period of not less than 60 days. This 
period may be later extended. 


Mr. Garrett, a professor of law at Stan- 
ford University Law School, is on leave of 
absence. In 1945 he was chairman of the 
Philadelphia Regional War Labor Board 
and he has served as a consultant in the 
glass and electric utilities industries. 

Mr. Boughey began work for United States 
Steel at the age of 16 as an oil messenger at 
the South Chicago works. Later he became 
a machinist and was advanced to plant safety 
director in 1938. In 1942 he was appointed 
Chicago district supervisor of safety and 
was promoted to assistant director of in- 
dustrial relations, Chicago district, in 1947. 


More Capital Than Expected 


Business is expanding 
production facilities 
beyond first estimates. 


Businessmen estimate expenditures for 
new plants and equipment for the second 
quarter of 1951 to be at a record $6.4 billion. 
According to a survey made public by the 
Securities and Exchange Commission and 
the Department of Commerce, a continua- 
tion of this rate was expected in the third 
quarter. The report indicates an upward 
adjustment of expenditures from those 
planned earlier this year. 

For the first nine months of 1951, outlays 
are expected to total $18 billion, or 41 per cent 
higher than for the corresponding period of 
1950. If this rate of investment is reached, 
the previous estimate of $23.9 billion for 
the full year will probably be exceeded. 
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Woman Working in New York 
Needs $2,156 a Year to Live 


The working girl in New York 
pays $4.83 a week just for taxes. 


A working woman living with her family 
in New York State in September, 1950, 
needed $2,156 a year, or about $41 a week 
to support herself adequately, pay her in- 
come tax and save for emergencies and old 
age. The figures were revealed in June this 
year by the New York Department of Labor. 


Of the total, $1,619 was needed to cover 
goods and services, and $537 was required 
for income taxes, insurance and savings. The 
level of the survey was one that would pro- 
vide adequate maintenance and protection 
of health. In the period surveyed, Septem- 
ber, 1950, living costs in the state were 6 per 
cent higher than at the beginning of the 
year, with increases taking place in every 
part of the budget. Rises in the cost of liv- 
ing since then would have to be taken into 
account to get a picture of the present. 


The method of the survey was to visit 
representative retail stores, service estab- 
lishments, doctors, dentists, real estate bro- 
kers, banks, landlords and tenants in eight 
cities and towns.. The same budget was 
priced throughout the state. 


The week’s expenses broke down as follows: 


Housing, food at home and other house- 
hold experses 

Lunches 

Clothing 

Clothing upkeep 

Personal care 

Medical care 

Insurance 

Leisure activities ... 

Other living essentials 

Savings 


Total 


Who Buys and Who Rents? 


A new house for $11,000, 
a new apartment for $93 a month. 


Buyers of new houses in city areas in the 
latter half of 1949 were mostly middle-income 
families—$3,000 to $5,000—and the average 
cost of a new home was $11,000. About 80 
per cent of those who rented new units were 
in the middle- and high-income brackets, 
and they paid an average rent of $93 a month, 
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THE VERY SMALL BUSINESSMAN 


(Recent decisions in unemployment benefit cases involving attempts at self-employment, 
as reported by CCH UNEMPLOYMENT INSURANCE REPORTS) 








The Case 


The Decision 


Ref. 





Unable to find a job, an accountant 
set up as a tax consultant and lost 
money on the deal while looking 
for work, 

Unable to find a job, an engineer 
tried to sell vacuum cleaners. When 
he spent a whole week without 
making a sale, he applied for 
benefits for that week. 

A worker ran a part-time business 
at night. When he lost his job he 
devoted full time to the business, 
but said he would go back to part- 
time self-employment if he got a 
job. 

A man refused a job because he was 
trying to set up his own business. 

A self-employed man said the un- 
employment commission should 
pay him enough to make his net 
earnings in any week equal to the 
weekly benefit amount. 

A restaurant owner set up his restau- 
rant as a corporation of which he 
owned ninety-eight per cent of the 
stock and, as an employee, applied 
for benefits during the off-season. 

An accountant leased an office and 
set-up as a public accountant while 
claiming benefits. 

Unemployed, a heavy cigar smoker 
made cigars for himself and some 
to sell. His profit in five weeks 
was $18. 

A miner, though out of work, was 
getting income from a farm he 
owned and leased. 

An auto mechanic was fired when 
his boss found he was planning 
to open his own business. 

A man quit his job to cut Christmas 
trees on his own land. After the 
holiday he applied for benefits. 


Since he was more than willing to 
accept a job, he was eligible for 
benefits. 


While self-employed as a commission 
salesman, he was not eligible. 


While he was working full-time he 
couldn’t get unemployment benefits. 


He was not available for work and 
not entitled to benefits. 
Nothing doing. 


This is simply “a cloak of corporate 
structure.” No benefits. 


Although self-employed, he was 
available for work and so entitled 
to benefits. 

This was a hobby, not~a business 
for profit. He got benefits. 


Investment is not employment, He 
got benefits. 


He was interested only in self-em- 
ployment and did not get benefits. 


He had had no compelling reason 
for quitting. No benefits. 


Vt. J 8056.023 


Mass. { 8158.13 


N. Y. ¥ 8756.28 


Ind. J 8183.28 


Ore. { 8078.01 


Mass. § 8158.15 


Calif. J 8650.05 


Pa. J 8376.03 


Pa. { 8376.01 


Mo. { 8158.06 


Wash. J 8196.04 











which was more than a fifth of the average 
monthly income. The figures were reported 
in the July, 1951 Monthly Labor Review. 


The period surveyed saw an increase in 
housing activity and an expanded demand 
for “economy” houses. The moderate prices 
of new homes were made possible by larger- 
scale operations, elimination of some non- 
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essential features and reduced prices on 
materials. 


Favorable financing also was more in evi- 
dence, made available mainly through guar- 
antees by the Veterans Administration and 
FHA insurance. More than 90 per cent of 
the new homes were financed by some sort 
of mortgage, and prices on the mortgaged 
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homes were generally lower than on those 
for which cash was paid. 


Buyers with incomes between $2,000 and 
$3,000 carried mortgages of 2.9 times their 
median income, and they paid about 22 
cents out of every dollar of income on the 
payments. As incomes went up, the mort- 
gage-income ratio dropped; in the $7,500- 
$10,000 group, 10 cents out of every dollar 
went to paying off the mortgage. The aver- 
age first mortgage was for $7,840 and ran 
for 22 years. 


Renters of new apartments and houses 
were paying averages of $59 to $120 a 
month, which was more than double the 
average for new and old housing combined. 
This was laid mostly to high construction 
and operation costs of new housing and the 
absence of rent control on the new units. 
Moreover, much of the existing housing was 
old and substandard. 


Type and quality of construction, land 
values and utilities proved varied in the 
different metropolitan areas, and this was 
reflected in sharp differences in rents paid. 
New York had a higher average rent due to 
the large number of new buildings with ele- 
vator service. Washington, D. C., on the 
other hand, had lower rents due to concen- 
tration of new units in large garden proj- 
ects, built at a lower cost than elevator 
apartments and usually located in outlying 
areas where land values were down. 


The new rental units were usually taken 
by small families of two to three persons. 
This is not surprising when account is taken 
of the fact that almost half of the new units 
put up had only one to three rooms. 


Construction Activity Up 


Fewer private homes going up, 
but total construction is rising. 


The total number of housing units started 
in June was 130,000, a decided increase over 
the 97,000 recorded for May, but a drop from 
the 144,300 in June last year. But figures 
for May this year and June last year were 
for building that was practically all private. 
The June, 1951 total was boosted by 42,000 
public units. Private homebuilders started 
only 87,700 new dwelling units, which was a 
7 per cent drop from May. 


Expressed in money laid out, new con- 
struction for June totaled $2,700 million, an 
increase of 6 per cent over May. With the 
exception of commercial building, which was 
showing effects of construction controls, 
most kinds of building expenditures went up. 
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Authorities contributed the unusually high 
volume of public housing starts to the rush 
by local housing offices to get projects un- 
der way before the end of the fiscal year. 
The flurry in June followed on a drawn out 
process of preparation—planning, getting 
sites, financing and awarding contracts. 
Public projects were well scattered ®ver the 
country, with a heavy concentration in the 
South. 


Private housing, which was still at a rela- 
tively high level, declined across the nation. 
The June dip was not uncommon for the 
month: this year’s 7 per cent drop compares 
with 5 per cent for 1948-1950, and 6 and 10 
per cent respectively for 1939 and 1940. The 
first six months of 1951 saw more than half 
a million private dwelling units placed under 
construction. This was about a quarter un- 
der 1950 but was well above any other year 
on record. 


Anti-Inflation Rally 


This country cannot stand another 
twelve months like the last. 


At an anti-inflation rally held June 20 
in Washington, D. C., CIO representatives 
heard President Philip Murray make a com- 
prehensive report on the “grave economic 
dangers” that are threatening the country 
at the present time. Mr. Murray had three 
principal points: 

(1) Inflation is creating serious damage 
to our national economy and to our defense 
mobilization program. 


(2) Defense Production Act “loopholes” 
should be plugged without delay. 


(3) Unless firm and effective controls are 
imposed without delay, new inflationary 
pressures are certain to lift prices far 
above present levels. This will be true not 
only of industrial prices, but also of the 
whole range of prices for consumer goods, 
including food. 


The CIO president said that the eight 
and a half per cent rise in the cost of living 
frorn June, 1950, to April, 1951, had in- 
creased prices for consumers by about $17 
billion per year—over $300 per family. Fur- 
thermore, he said, Secretary of Defense 


_George Marshall estimated that the rise in 


prices since the start of the Korean war 
had increased the cost of the defense pro- 
gram by $7 billion. 

At the time of the CIO anti-inflation 
rally last month, as the anniversary of 
Korea was approaching, Mr. Murray indi- 
cated that defense expenditures were run- 
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ning at an annual rate of less than ten per 
cent of our total national output. This rate 
of defense spending, he said, would soon 
be greatly accelerated. Some officials were 
predicting that by 1952 defense costs would 
rise to twenty per cent. Whatever the near 
future holds, Mr. Murray said that controls 
were needed, because the country could not 
stand another twelve months like the last, 
which were marked by thirty-nine per cent 
increases in raw material prices, seventeen 
per cent increases in wholesale prices and 
an eight and a half per cent rise in the 
Consumers’ Price Index. 


He gave the example of beef as one of 
the items now selling above parity. The 
recent ten per cent rollback on beef, he 
said, cut cattle prices from 150 per cent of 
parity to 135 per cent of parity—thirty-five 
per cent above what had long been con- 
sidered the just measure of a fair return to 
the cattlemen. Even after the two roll- 
backs scheduled for August 1 and October 
1, cattle prices would still be about 125 per 
cent of parity. 


CIO recommendations to combat current 
tendencies were these: 

(1) The Defense Production Act should 
be amended to grant authority to the gov- 
ernment to use food subsidies when needed 
to control retail food prices and at the 
same time assure a fair return to the farmer. 

(2) Provide authority for firm control 
over rent for residences and commercial 
sites. 

(3) Grade labeling by the Office of Price 
Stabilization should be permitted. 

(4) OPS should be allowed to limit pro- 
duction of high-price items. 

(5) Price controls should be in dollar- 
and-cents rulings on a community basis. 

(6) OPS should have power to license 
sellers of articles under price control in 
order to enforce regulations. 

(7) Margin requirements should be estab- 
lished on commodity market purchases. 

(8) The wage-price tie-in should be 
eliminated. 





THE DEVELOPING LAW—Continued from page 566 





became standard practice for New York 
judges to observe that peaceable, and there- 
fore privileged, forms of picketing were sepa- 
rable from violent, and therefore unlawful, 
forms of picketing. Never, apparently, did 
the New York courts ask themselves the 
question whether picketing is implicitly in- 
timidatory. 

In 1902, for example, eight years after 
the Court of Appeals’ decision in Reynolds 
v. Everett, Judge Andrews asserted that 
“mere picketing, . . . if it is peaceful, if 
there is no threat or intimidation, if it is 
confined to simple persuasion, I do not 
regard as in any sense unlawful.” An inter- 
esting feature of Judge Andrews’ rationale 
in this case was the “logical” development, 
starting out with the status and character 
of picketing by a single individual, and 
then progressing to picketing in numbers. 
He thought that if picketing by a single 
person was lawful, the legal status of picket- 
ing could not be changed by the mere ad- 
dition of more pickets: 

“.. assuming that picketing by an indi- 
vidual is lawful, does it become unlawful 
because done as the result of an agreement 


between two or more? Many courts, and 
courts entitled to the greatest respect, have 
held that it does. But the reasoning seems 
. . + unsatisfactory. . . 

“The whole theory is, I think, erroneous. 
. .. The number who unite to do the act 
cannot change its character from lawful to 
unlawful.” * 

Many years later, when sitting on the 
Court of Appeals, Judge Andrews modi- 
fied his view somewhat. In the Exchange 
Bakery case, decided in 1927, he announced 
that “both a result and a means lawful in 
the case of an individual may be unlawful 
if the joint action of a number.”™ Never- 
theless, his statement in 1902 accurately re- 
flécted the opinion of the New York Court 
of Appeals at that time, as witness the 
statement in National Protective Association 
of Steam Fitters and Helpers v. Cumming: 
“Whatever one man may do alone, he may 
do in combination with others. ... Mere 
numbers do not ordinarily affect the quality 
of the act.” 

Here again is merely additional evidence 
of the reasoning-by-cliche which was eventu- 
ally to create constitutional status for picket- 





1” Foster v. Retail Clerks, cited at footnote 18. 

2° See footnote 19. 

1 Exchange Bakery v. Rifkin, cited at foot- 
note 18. See p. 262. 
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2 National Protective Association of Steam 
Fitters and Helpers v. Cumming, cited at foot- 
note 18. See p. 321. 
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ing. Naturally, it was difficult to see how 
a single person posted at the scene of a 
labor dispute could intimidate nonstrikers 
or striker-replacements. And if one person 
could lawfully be posted there, why not 
many? This kind of logic simply over- 
looked the fact that in labor disputes, where 
emotions and resentments are basic data, 
the existence of numbers necessarily affects 
“the quality of the act.” 


Of course, some New York judges were 
more perceptive. As we have seen, Judge 
Smith in Rogers v. Evarts pointed out that 
“picketing may be done in such numbers 
as to constitute intimidation.” And in 1904, 
writing an opinion for the Appellate Divi- 
sion, Judge Jenks made the following ob- 
servations: 


“*Picketing’ may simply mean the sta- 
tioning of men for observation. If in the 
doing of this act, solely for such purpose, 
there be no molestation or physical annoy- 
ance, or let or hindrance of any person, 
then it cannot be said that such an act is 
per se unlawful. But ‘picketing’ may also 
mean the stationing of a man or men to 
coerce or to threaten, or to intimidate or 
to halt or to turn aside against their will 
those who would go to and from the picketed 
place to do business, or to work, or to seek 
work therein, or in some other way to 
hamper, hinder or harass the free dispatch of 
business by the employer. In that case picket- 
ing may well be said to be unlawful.” * 


It is perfectly clear that if Judge Jenks 
really meant what he said, and if the tenor 
of his opinion represented widespread ju- 
dicial sentiment, picketing would have either 
disappeared from the labor-dispute scene or 
become what it is often thought to be—a 
peaceable form of observation and com- 
munication. This conclusion is fortified by 
additional language in the same opinion: 
“IT may add,” Judge Jenks went on to say, 
“that I am not prepared to say that all 
picketing which goes no further than ‘per- 
suasion and entreaty’ of those who are 
about to work or to seek work or to do 
business in the picketed place is absolutely 
lawful. A wayfarer upon the public street 
should be free for peaceful travel. No man 
against my will has the legal right to oc- 
cupy the public street to arrest my course 
or to join me on my way, be he ever so 
polite or gentle in his insistence. There 
may be no intimidation, and yet an inter- 
ruption of peaceful travel. There may be 
annoyance without danger.” ™ 


The fact is, however, that in New York 
such sentiments as these were not taken 
seriously. In fact, pickets have been per- 
mitted to do much more than simply 
“hamper, hinder, or harass the free dis- 
patch of business by the employer.” While 
Judge Jenks would not have permitted 
pickets to block the public sidewalks, Judge 
Lehman indicated in 1928 that the Court of 
Appeals considered it only “bad manners” 
for pickets to force pedestrians to use the 
street—and West 29th Street in Manhattan, 
at that. 


Phe CASE was People v. Nixon.™ Pre- 
sumably, although the facts are far from 
clear, at least 120 fur workers were in- 
volved, marching up and down in separate 
groups, four abreast, on the sidewalk. 
When the marching “caused” pedestrians 
to use the roadway, a police officer arrested 
some of the pickets, in some cases without 
a prior warning. All were convicted on 
charges of disorderly conduct. The issue 
before the Court of Appeals was whether 
the pickets had been guilty of conduct 
“which tends to a breach of.the peace.” 


One factor in the case must be particu- 
larly noted—Judge Lehman insisted that 
the case was not to be viewed as one in- 
volving a labor dispute: 


“Though the charge recited that the 
offense charged was committed while the 
defendants were picketing, no evidence was 
produced to sustain this allegation. Doubt- 
less both the magistrate and the defendants 
assumed, even without proof, that a labor 
dispute existed in the fur trade at that time, 
and that the defendants were walking in 
the street in pursuance of some tactics in- 
tended to advance the interest of a party 
or parties to that dispute. Even if we, also, 
should assume the existence of such facts 
without proof, the question before us would 
remain unaffected by such facts. It has 
been said at times that picketing in large 
numbers near a place of business where a 
strike is in progress is in itself a threat of 
violence, and invites counter-violence. Cir- 
cumstances may in particular cases justify 
a finding to that effect. Here we\ are not 
informed of the nature or extent of the 
labor dispute, ff such there was. . . . There 
is nothing to show that any other person 
could have regarded the defendants’ con- 
duct as a threat or as calculated to coerce 
or impede any one. In the absence of evi- 
dence, we may not infer that the conduct 





233 Mills v. United States Printing Company, 
cited at footnote 18. 
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%4 See footnote 23. 
% People v. Nixon, 248 N. Y. 182 (1928). 
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of the defendants was intended as a threat, 
or could be so construed, or was an in- 
centive to violence by others. Even if the 
defendants were parties to a labor dispute, 
no circumstances are shown which, it is 
even claimed, might possibly be considered 
as an excuse for or palliation of conduct 
constituting an invasion of the rights of 
the public. On the other hand, no circum- 
stances have been shown which would give 
the color of disorder and violence to con- 
duct which is otherwise colorless. Upon 
this record no question is presented of the 
rights of parties to a labor dispute to the 
use of the streets for their own purposes 
—or of any abuse by them of such rights. 
The sole question is whether a number of 
pedestrians walking quietly, four abreast, 
on the sidewalk, creating no excitement or 
disturbance, may without warning by the 
police be arrested for disorderly conduct and 
sentenced to a term of imprisonment.” ” 


Thus, although both the magistrate and 
the defendants assumed that there was 
picketing accompanying a labor dispute, 
Judge Lehman operated on the assumption 
that the case merely involved pedestrians. 
When viewed as such, the most that could 
be said of them, according to Judge Leh- 
man, was that they were guilty of “atro- 
ciously bad manners.” “They were guilty, 
we may well concede, of atrociously bad 
manners, and they discommoded some other 
persons lawfully using the street, to the 
extent that a few pedestrians were caused 
to enter the roadway. There is no evidence 
that the persons discommoded showed any 
particular annoyance’ Perhaps bad manners 
are too usual to evoke unusual irritation or 
annoyance. As yet bad manners have not 
been made punishable by imprisonment.” ” 


In fact, Judge Lehman went on, the de- 
fendants in this case, viewed simply as the 
court would view other pedestrians, were 
guilty of no worse manners than any other 
group. “Men and women constantly con- 
gregate or walk upon the streets in groups, 
quite oblivious of the fact that in some de- 
gree they are thereby causing inconvenience 
to others using the street. A public meet- 
ing may have aroused such interest that 
groups of men and women continue the 
discussion while walking up and down the 
street. Groups linger in quiet social converse 
after the religious edifice where services 
have been held is emptied. School children 
and college youths, laborers, athletic ‘fans’ 
and church members, perhaps even judges, 
do at times congregate or walk upon the 


streets in numbers sufficient to cause other 
pedestrians to stand aside or step into the 
roadway. Surely such conduct is not always 
‘disorderly’ and does not always tend to a 
breach of the peace. . . . Here the fact, 
if it be a fact, that the defendants are par- 
ticipants or sympathizers in a labor dispute, 
is immaterial, since there is no evidence 
from which any inference may be drawn 
that their quiet presence in numbers at this 
particular place was in some way calculated 
to make the labor dispute disorderly.” * 


One may wonder whether the Court of 
Appeals of New York, during the period 
of its highest reputation (Cardozo, Crane, 
Andrews, Kellogg and O’Brien all con- 
curred in the decision), could seriously 
have meant that it saw no difference be- 
tween a congregation of pickets, on the one 
hand, and of churchgoers, on the other. 


Conclusion 


These early New York decisions show 
how it was that picketing, even by large 
numbers, came to occupy a privileged, law- 
ful status. At first the question was falsely 
put, or put, at least, in a misleading way. 
Clearly, it is one thing to hold that strikers 
are legally privileged to persuade other 
workers to refuse to work for the struck 
employer, and quite another to hold that 
the normal type of picketing amounts to 
such persuasion, and nothing more. Yet, 
the holding that pure persuasion is privi- 
leged was transmuted, without reasoned 
analysis, into a holding that picketing is 
identifiable with pure persuasion. Again, it 
is one thing to say that single persons may 
post themselves at the scene of a labor 
dispute to observe and communicate, and 
quite another to hold that numbers of per- 
sons share the same privilege. Yet, the 
undoubted privilege of the one was again, 
without reasoned analysis, transmuted into 
the prerogative of the many. Finally, on 
the obviously accurate premise that a large 
number of churchgoers could not be con- 
victed for blocking a sidewalk after church 
services, it was concluded that large num- 
bers of workers could not be less privileged. 
The fact that the last thing in churchgoers’ 
minds is to block access or to hinder or 
harass, while these are the primary and 
immediate objectives of pickets, seemed to 
escape the New York Court of Appeals. 
Such, however, in brief, is the early history 
of the accession of picketing to privileged 
status in New York law. 





2% See footnote 25, get 186, 187. 
7 See footnote 25, p. 185 
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Other Helpful, Informative 
CCH Magazines 


TAXES—The Tax Magazine 


This magazine is published to promote sound thought in 
economic, legal, and accounting principles related to all 
federal and state taxation. . . . To this end it contains 
signed articles on tax subjects of current interest, reports 
on pending tax legislation, court decisions and admin- 
istrative rulings relating to tax laws, and other tax in- 
formation, book reviews, etc. . . . The editorial policy 
is to allow frank‘ discussion of tax issues. Subscription 
rate—-$6 for 12 monthly issues. Write for sample copy. 






Recent Subjects Featured: 


Standard making 
Product liability law 
Refilled prescriptions 
Chemical additives 
Imitation foods 
Multiple seizures 
Fraud in food cases 
Barbiturate control 
False advertising 





Insurance Law Journal 


Month after month, this helpful magazine presents timely 
articles on pertinent subjects of insurance law, digests of 
recent decisions, comments on pending legislation, rulings 
of state commissioners and attorneys general, and other 
features reflecting the changing scene of insurance law. 
The Journal is edited exclusively for insurance law men, 
by insurance law men. Emphasis is on the insurance law 
fields of Life, Health and Accident, Fire and Casualty, 
Automobile, and Negligence. issued monthly; subscrip- 
tion rate—$10 a year, including a handsome binder for 
permanent filing of each monthly issue for a year. Send 
for a sample copy. 


All Published by 
ComMmMERCE, CLEARING, House, INC., 


PUBLISHERS OF TOPICAL LAW REPORTS 
214 N. MICHIGAN AVE., CHICAGO 1, ILL. 


When requesting sample copies, please address JLV8 





Food Drug Cosmetic Law Journal 


Essentially, the purpose of the Journal is to stimulate and 
facilitate the exchange of professional views in a highly 
specialized field of law. Each issue presents signed arti- 
cles—by specialists, public officials, and other authorities 
—on legal problems involved in the preparation, pack- 
aging, labeling, storage, and distribution of foods, with 
respect to nutrition, health, and the general public wel- 
fare, in addition to notes on legislative, administrative 
and judicial developments. Issued monthly; subscription 
rate—$10 a year, including binder for year's issues. 
Sample copy sent on request. 
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| Recent Tax Topics: ‘ 


Retund suits { 
Section 45 
Alimony trusts 
Oil and gas lease taxes , 
Excess profits tax 
Estate planning 
Voluntary disclosures 
Involuntary conversions 
@ Tax advantages of gifts 
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Recent Issues Discussed: 
Dram shop legislation { 

Excess liability 

Unlicensed insurers 






Misstatement of age q 
Subrogation 

Comparative negligence 
Obligation to defend 
Selling the agency 
Syncaronous death 














A LOOK BACK 


Tue IAM’s The Machinist ran a two- 
page spread this month on the growing apprentice program run 
by the IAM and the Toledo Automotive Trades Association ; 
and apprenticeship figured again in a number of laws amended 
in the states in the present legislative season (see, for example, 
page 624 of this issue). In view of this interest in the lowly 
beginner, we look way back this month to the Middle Ages 
when the institution of apprenticeship was in its heyday. 


Unper the Guild System in the fif- 
teenth century, the purpose of apprenticeship was not only to 
supply skilled workers, but, as well, to educate a youngster 
for the future responsibilities of life. The guild was, at the 
time, the very basis of society, and the apprentice was the stuff 
of which the guilds were made. In Hubert Somervell’s book, 
Industrial Peace in Our Time (New York, The Macmillan Com- 
pany, 1950), he relates a story of “a certain tailor of Exeter,” 
to show the protective interest the guild took in the appren- 
tice’s welfare. Here, the tailor was found “to have chastised 
his apprentice unlawfully . . . ‘in bruising of his arm and broke 
his head’; the master and wardens of the craft ordered him 
to pay to his servant 5s. to cover the doctor’s bill—‘for his 
leech-craft’—3s. 4d. for a month’s board—‘for his table’,—15s. 
damages—‘for amends’—and also they fined him 20d.—‘to the 
craft for his misbehavior’.” 





Somervell’s book also discusses the disintegration of the 
guild system and tells how, when in the time of the Tudors 
the guilds were failing, the law came forth to protect the 
worker: one of the most important statutes of the day, 
enacted in the reign of Elizabeth, was the Statute of Appren- 
tices which required apprenticeship in certain trades in order 
to prevent the new, and often greedy, capitalist from employing 
unskilled labor. Between 1775 and 1814, however, as the 
laissez-faire idea grew, apprenticeship requirements were re- 
pealed for one trade after another, the reason being “ ‘that 
trade flourishes best when it is most free from interference’.” 


rh 

Topay, however, apprenticeship is 
once again a growing institution—boys wishing to learn a 
trade receive an intensive course in shop training and class 
room study under competent union or company instructors. 
As expressed in The Machinist, the only way to lick the present 
shortage of skilled craftsmen and to train men who can main- 
tain standards of quality workmanship is through a good 
apprentice program. 
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